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AN EDITORIAL 


As READERS of the Review of Court Decisions in this issue of The 

Arbitration Journal will see, a judge of a federal court, ruling on 
a commercial arbitration issue in a maritime case, took the occasion 
to refer the parties to AAA rules and the Code of Ethics and Pro- 
cedural Standards for Labor-Management Arbitration for standards 
of fairness and impartiality on the part of arbitrators. 

The matter came before Judge William B. Herlands as a result 
of a “charter party” agreement between the Dover Steamship Com- 
pany and N. V. Rotterdamsche Kolen Centrale, covering three con- 
secutive voyages of several vessels. The contract contained a clause 
providing for arbitration of disputes before a tri-partite board, con- 
sisting of two party-appointed members and one “neutral” member, 
selected by those two. 

When a controversy arose, one of the parties sought to stay 
the proceedings in advance on certain technical grounds but chiefly 
o the allegation that, as a result of former business relations, one 
of the arbitrators was “biased” in favor of the party that appointed 
him. Judge Herlands denied the motion to stay arbitration on this 
basis. “To allow one party to challenge the qualifications of the arbi- 
trator designated by the other party at the outset or in the course of 
the proceedings, under the type of arbitration clause here involved, 
would tend to defeat the very purpose of such arbitration agree- 
ment,” he wrote. 

Judge Herlands went on to say that “if the parties had intended 
to assure the impartiality of all three arbitrators they could have 
tadily provided . . . that disputes should be arbitrated before a 
board or committee of a named trade association . . . or before an 
wbitrator or arbitrators selected from the panel of the American 
Arbitration Association.” 

In a significant footnote to this point, the judge quoted from 
the Code of Ethics and Procedural Standards for Labor-Management 
Arbitration which, while not dealing with commercial matters, he 
nevertheless found applicable in a general approach to impartiality 
in a tri-partite board. The passage he quoted read: 

“It is recognized, however, that the parties frequently expect 
their appointees to serve also as representatives of their respective 
Points of view. In such cases, the rules of ethics in this Code, insofar 
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as they relate to the obligations of strict impartiality, are to be taken 
as applying only to the third or neutral arbitrator.” 

Pointing up the need for careful adherence to established rules 
still further, Judge Herlands also cited sections 11 and 18 of AAA’s 
Commercial Arbitration Rules: 

“No person shall serve as an Arbitrator in any arbitration if he 
has any financial or personal interest in the result of the arbitration, 
unless the parties, in writing, waive such disqualification.” 

“At the time of receiving his notice of appointment, the pros- 
pective Arbitrator is requested to disclose any circumstances likely to 
create a presumption of bias or which he believes might disqualify 
him as an impartial Arbitrator. Upon receipt of such information, 
the Tribunal Clerk shall immediately disclose it to the parties, who 
if willing to proceed under the circumstances disclosed, shall, in 
writing, so advise the Tribunal Clerk. If either party declines to 
waive the presumptive disqualification, the vacancy thus created shall 
be filled in accordance with the applicable provisions of this Rule.” 

The approval of AAA procedures and services was further em- 

(Continued on Page 225) 
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ARBITRATION: STEP-CHILD 
OF WILLS AND ESTATES 


by Arnold M. Zack 


Collectors of arbitration folklore point out enthusiastically that 
arbitration is as old as civilization itself—that its incidents of success 
go back as far as King Solomon and his baby slicing routine of bibli- 
cal times. 

However venerable may be the technique, its recognition as an 
often preferable substitute to judicial machinery has only come to the 
fore in recent years. Arbitration has travelled a long and arduous road 
to reach the position of gradually increasing respect which it is 
now beginning to receive. 

The historical hostility of the judiciary toward the concept of 
arbitration has been mirrored in the field of decendents’ estates with 
like results as were found in the early cases on commercial arbitration. 


Testamentary Arbitration Provisions 


Arbitration was recognized by the Courts to the extent that 
parties were free to utilize it, as long as it did not interfere with the 
rights of the parties to resort to the judiciary. This naturally made ar- 
bitration rather ineffective since losing parties would be under no obli- 
gation to accept the award, and would usually institute legal action. 
The 1695 British case of Philips v. Bury’ reflected the prevailing 
view of the courts in arbitration and wills. The will in dispute con- 
tained the provision that if any difference arise it shall be determined 
by the named arbitrator, and that such determination shall be final. 
The court held that neither the arbitration nor the award would 
be of any effect, and would not bar a court action. 

The courts gradually relinquished some of their jurisdiction over 
wills containing arbitration clauses, but there has never been a 
complete acceptance of arbitration. There was, however, a conflict 
of legal principle which did require the judiciary to backtrack 
a bit. 

The conflict arose in the area of wills where there was an almost 


1. Skinner 447, 90 English Reports Reprint 198 (1695). 
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sacred rule of respecting the wishes of the deceased and carrying out 
his intent. When attempts were made to reconcile this concept with 
the principle that courts were the only forums for the settlement 
of disputes, and would not, consequently, be deprived of their juris- 
diction, there resulted the contradiction and confusion that now 
characterize this area of the law. 

Thus, the history of arbitration clauses in wills is one of an in- 
creasing respect given to testators’ intent. The courts turned to 
contract law to justify their endorsement of the arbitration provisions. 
It was in this area that most of the early arbitration questions 
arose, and so it fitted itself perfectly to their rationalization. 

Without doubt, they reasoned, two parties may submit a dispute 
to a referee and may provide that his opinion shall be final and con- 
clusive, or parties to a contract may stipulate that all future matters 
in dispute shall be submitted to an arbitrator, whose decision shall be 
final and binding. If this be true of a submission contract, so is it 
true of a clause of reference in a will where legatees take by grace 
and by gift and where a contract is entered into between the dece- 
dent’s estate and the legatee, whereby any difficulty shall be passed 
upon by an arbitrator chosen in the will. This reasoning was used in 
the early American case of American Board of Commissioners of 
Missions v. Ferry* involving a suit by beneficiaries against the execu- 
tor for construction of provisions concerning the amount of a legacy. 
The will provision read: 

. . . L hereby determine. . .that in case any doubt or uncertainty 
arise touching on any matter. . .contained in the foregoing, he, 
the existing male executor, shall act as umpire, and his determina- 
tion. . .shall in all respects, be accepted as final. 

Upon dispute as to interpretation of the will, the court found 
such designation not unreasonable and pointed out that if parties at 
arm’s length can thus agree to use arbitration, why may a person 
authorized to dispose of his property by will not do the same thing: 
“designate an umpire in whose judgment, friendship and integrity 
he reposes confidence”? 

Similar contractual terminology was used in the West Virgina 
case of Moore v Harper,’ where the court, upholding an arbitration 
provision, pointed out that though a will is not an agreement between 
two or more contracting parties, it is nevertheless no less binding upon 
the parties who take a benefit under it than if they had contracted 


2. 15 Fed. 696 (1883). 
3. 27 West Virginia 362 (1886). 
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with the testator for that benefit. 

With this sort of an explanation the court would then turn 
to the intent concept and state that a testator could devise or 
bequeath property “subject to such limitations and restrictions not 
forbidden by law or in conflict with public policy as he may choose 
to prescribe.””* 

A second rationale, other than the contract theory, was used 
by some courts desirous of remaining close to the field of estates 
for their reference. In Estate of Phillips’ a Pennsylvania court which 
was faced with interpreting a will containing an arbitration provision 
stated that if the testator can choose someone other than himself to 
designate the objects of his bounty, “his right to direct that all ques- 
tions of distribution or construction arising under his will shall be 
similarly determined, necessarily follows.” 

In most cases using this quasi agency-in-wills relationship there 
is also reference to and endorsement of the more widely used contract 
concept. 

Using either of these routes, the courts have generally approved 
the testamentary appointment of arbitrators. Some problems have 
arisen on the question of amount of detail to be gone into by the 
testator in setting forth the arbitration provision. Generally, executors 
and administrators are given the power to transact business for the 
estate, but this is not enough of a grant to justify their being called 
arbitrators. There must be an expressed intent to have the individual 
or group solve problems arising from the contest of the will. In 
Nations v. Ulmer® the testator provided in his will that the trustees 
of his estate would be arbitrators of the amount of their compensation. 
While the Texas court felt that their determination of their pay 
would be binding, it held that they had no further arbitral power. 
The court cited cases of earlier arbitration provisions, and concluded 





4, American Board case, supra, note 2. 

5. 48 Leg. Int. 232, 10 County Court (Pa.) Reports 374 (1891). The pro- 
vision in dispute was the continuance of a trust when two of the three 
beneficiaries had died without leaving issue. The court supported the 
decision of the trustee holding it was the proper one and then stated it 
was really unnecessary for the court to delve into the matter since the 
testator had granted the trustee power to make such decisions. 

6. 139 SW 2nd 352 (1940). This was an outgrowth of an earlier case of 
the same name, 122 SW 2nd 700 (1938), dealing with the duties of the 
executor to ascertain the bona fide employees of the decedent’s company, 
for purposes of their receiving under the will. The provision concerning 
their compensation was not disputed until the later case arose. Although 
this second case involved the trustees as interested parties, the intention 
to appoint an arbitrator for all matters of dispute, according to the court, 

had to “clearly and unequivocally appear from the context of the will.” 
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that in order to have an all-encompassing provision, the conferring of 
such power of construction had to be clear and concise. 

The courts have been rather strict in allowing umpires to exercise 
only those powers permitted in the testamentary document, feeling 
that if they are to encourage the fulfillment of the testator’s intent, 
they should do so only so far as was expressed in the will document. 
This gives a wide range of power authorizations running from the 
power solely to determine compensation as in the Nations case to the 
wide range of powers granted to the arbitrators in George Washing- 
ton’s will.” 

. .. my will and direction is expressly, that all disputes (if unhap- 
pily any should arise) shall be decided by three impartial and 
intelligent men, known for their probity and good understanding; 
—two to be chosen by the disputants—each having a choice of 
one—and the third by these two—which three men thus chosen, 
shall unfettered by law, or legal constructions, declare their sense 
of the testator’s intention; and such decision is, to all intents and 
purposes, to be as binding on the parties as if it had been given 
in the Supreme Court of the United States. 

More frequently though, the will actually names a good friend 
of the deceased, his executor, or trustee, or even a relative, to settle 
any problems of interpretation which might arise, and to bring to 
light and carry out the intent of the testator. 

The power granted an arbitrator by the terms of the will is not 
necessarily all-encompassing, and several degrees of authority can be 
ascertained. The scope of the power is usually determined by the 
phraseology in the will granting the arbitrator his jurisdiction. 

A typical broadly written clause is Provision Eight of the will 
under discussion in Taylor v. McClave®: 

And I declare that if any question shall arise as to the construc- 
tion and administration of my will, or any clause, matter or 
thing herein contained or with relation thereto, my trustees. . . 
may determine such questions. 

In other cases, the power of the arbitrator was limited severely 
to settlement of specific questions such as which employees of the 
decedent were entitled to receive under the will,® or determination of 


7. 124 NY Law Journal 1558 (1950), 6 Arb. Journal (N.S.) 530 (1951). 

8. 128 NJ Eq. 109, 15 A 2nd 213 (1940). 

9. In re Barbey’s Will, 177 Misc. 898, 32 NYS 2nd 191 (1941). Executors 
were to “determine in their absolute discretion which employees will 

qualify to receive a share . . . and to interpret and apply in their discre- 

tion the formula (for receiving shares in the firm).” 
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the amount of their compensation.’° 

In addition to these varying statements of jurisdiction as set 
forth by the testators, the courts have granted varying interpreta- 
tions of the instruments to further complicate the situation. Once a 
statement of jurisdiction has been set forth in the will document, the 
courts can dig into it, attempting to define dubious terms in the clause 
and at the same time using these interpretations as a vehicle for 
showing their attitude on arbitration by either extending or confining 
the powers of the arbitrator in reference to his granted authority. 

An instance of an expanding interpretation of the arbitration 
clause is found in Pool v. Cross County Bank" where the clause 
provided that executors were given “full power as herein recited to 
sell, convey, and dispose of my estate and personal property and pass 
a good title thereto. . .” The court upheld a deed executed by the 
executors claiming that although they weren’t bound by the executors’ 
construction of the will, in view of their intimate relationship to the 
testatrix the executors’ construction was a circumstance which could 
not be ignored. 


On the other hand In re Dobbins Will ** dealt with the selection 
of an executor making “his decision on interpretation on any question 
of my will. . .final”. The court limited the clause by holding that 
the executor’s discretion related only to dealings with the testator’s 
sister and the specific legatees. 


Generally, however, the cases of interpretation of scope of author- 
ity have fallen into certain groups—usually with valid interpretations 
of the will provisions. An example of a wide authority, upheld by the 
court is found in Couts v. Holland.** There the Texas Court in a 
suit against executors by testator’s widow to recover certain legacies 
bequested to her by said will, held: 

. .the intent of the testator is clear that, wherever there was 
doubt as to the meaning of the instrument, that doubt was to 
be settled by the executors and by no one else. 

In Estate of Phillips, the court held that the umpire’s power 

did extend to determination of questions of interpretation, but no 
further. 

In the American Board Case the court approved of the scope of 
authority as one where the arbitrator “exercises his power and passes 
10. Nations v, Ulmer, supra, note 6. 

11. 199 Ark 144, 133 SW 2nd 19 (1939). 


12, 206 Misc. 64, 132 NYS 2nd 236 (1954). 
13. 48 Texas Civil Appeal 476, 107 SW 913 (1908). 
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upon a doubtful question, either of law or of fact. . .” The court 
also looked at the will instrument itself, stating: “the language is not 
in every part a clear and definite expression of his intentions; on the 
contrary it is in some particulars involved and very repugnant. [The 
testator]. . .seems himself to have been conscious of this infirmity of 
the paper and therefore constituted the defendant an umpire and 
clothed him with authority in case any doubt or uncertainty arose. . .” 


Through all of these holdings the courts are aiming at finding 
the intent of the testator in the subject matter of the will. It is their 
aim to make sure that the executors do not change the testator’s 
intention, or step in to act when there is no justification for it. The 
Supreme Court in Pray v. Belt* held that the power given the 
testator “. . .is to be exercised in order to ascertain [the testator’s] 
intent in such cases. It certainly does not include the power of alter- 
ing the will.” 


In Wait v. Huntington’ the qualification was set forth that 
there be a “bona fide question.” The court in the Taylor case over- 
ruled the trustee’s determination that one beneficiary was not to 
receive any further share of income on her remarrying, despite an 
arbitration provision said to be binding on the parties. The testator 
provided for two contingencies but a third occurred to which the trus- 
tee tried to adapt. The court held: “It may be that if the testatrix 
could now express her views she would wish the income to be distribu- 
ted as the executors have stated. Such a construction, however, can- 
not now be placed upon the will.” If the testator overlooked a con- 
tingency, the court cannot provide for it. 


In all of these cases dealing with the umpire’s authority the object 
is to interpret the document so as to reflect the testator’s intent. If 
the will is poorly drawn, and a wide arbitral power is granted, then 
it is easy to adjust the various dispositions to reach an equitable 
result. If the doubt in the will is limited to certain areas, then it 
is only in those spheres that the arbitrator need work, so that the 
prohibition against rewriting the will appears justified, since the 
other provisions of the will appear to be clearly set forth. Similarly, 
one would think, if the arbitration provision points out only certain 
chores for the umpire—he needn’t labor in other areas or juggle other 
dispositions. But, it must be remembered, these are court cases; 


14. 6 U.S. (1 Peters) 670, 7 L. Ed 309 (1828). 
15. 40 Conn. 9 (1873). Executors seeking advice on construction of the will 
and extent of their jurisdiction. 
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situations where the court draws a diagram setting forth the juris- 
dictional limitations and says: “The testator didn’t want you to go 
beyond these lines.” Here, as in the Dobbins case, the court is still 
tightly holding on to its rights and saying the arbitrator can deal with 
some legatees but can’t touch the residue, in spite of a provision 
in the will which states: “I select John Dobbins as executor, and his 
decision or interpretation on any questions of my will must be final.” 
In any situation like this the courts do more harm than they appear 
to in confining the arbitrators to arbitrarily drawn problems. They 
not only misinterpret the will document, and undercut the intention 
of the testator in appointing an arbitrator, but they also make a patch- 
work job by saying that X provision is clear, and needn’t be dealt 
with, thereby confining the arbitrator to Y provision, when a 
logical disposition might require the proper interpretation of X, Y 
and Z provisions.** Similarly, where the court flatly refuses to permit 
the arbitrator to carry on his function by saying “This court can not 
rewrite a will,” as was proclaimed in the Taylor case, such a holding 
not only flies in the face of logic, but is absolutely contrary to the 
whole purpose of the testator in inserting an arbitration clause. 

In any of these situations though, whether there be wide or 
narrow scope for the arbitrator, the courts needn't fret about being cut 
out of their jurisdiction, because if there is any evidence of the execu- 
tors or administrators exceeding their allotted powers, then the courts 
are free to stop such abuses, anyway. 


Such misuse of authority usually is in the area of either ignoring 
or defeating the intent of the testator, or contradicting a clear pro- 
vision of the will. The possible areas of abuse are well set forth in the 
American Board cases: 

As a rule the courts will not interfere to correct a mere mistake in 
the judgment of an arbitrator. But if the arbitrator refuses to 
act, awards upon a matter not submitted, makes an incomplete 
determination, or makes a gross mistake or error of judgment 
envincing partiality, corruption or prejudice, transcends his 
authority or violates some statutory requirement on which the 
dissatisfied party had a right to rely, or commits some like error, 


16. This view might not be the generally accepted one particularly in view of 
the statements such as found in the American Board case, claiming it to 
be a gross departure from the manifest intention of the testator to “refuse 
to pay the legacies clearly bequeathed, or to pay to A a legacy bequeathed 
to B or otherwise depart from the plain and obvious meaning of the will.” 
Yet, Pray v. Belt holds that the standard is “which could not be intended 
by the testator.” 
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courts of equity may interfere and correct the error, and in 
proper cases, and upon good cause shown, restrain all further 
abuse of the granted powers.” 

A more general rule is set forth by Chief Justice Marshall in 
Pray v. Belt: 

If any unreasonable use be made of the power, one not forseen 
and which could not be intended by the testator, it has been con- 
sidered as a case in which the general power of the courts of 
justice to decide on the rights of the parties ought to be exercised. 

This rule is much more sympathetic to arbitration, it seems, 
since it allows the arbitrator to keep as his paramount guide the intent 
of the testator rather than the empty words on a yellowed document. 
Where there are gross departures from the manifest intent of the testa- 
tor which aren’t the result of an honest endeavor to find that intent, 
the court will consider them as a fraudulent exercise of the executor’s 
power. 

The good faith and reasonableness requirements generally are 
the accepted standard, and the burden of proof rests on those chal- 
lenging an arbitrator’s determination. In Grant v. Stephens" the Texas 
court held the administration of the estate was in the hands of the 
executor and therefore out of the probate court. The court reasoned 
that it couldn’t overrule the executor’s decision since it couldn’t find 
it “not fairly and honestly made,” and it was “reasonably to be pre- 
dicated upon the terms of the will taken as a whole.” 

The standards set forth for determining abuse of the arbitrator’s 
discretion appear to be legitimate and encourage freedom of action by 
the arbitrator while at the same time remaining within the framework 
of the will and permitting the court to step in should there be unwar- 
ranted action by the entrusted party. Standards so explicitly set forth 
as in the American Board case might tend to be restrictive and impose 
bounds on the arbitrator when they might not only be unnecessary, 
but might handicap him in his desired course of conduct. A more 
equitable rule would appear to be the good faith and reasonableness 
one set forth in Grant v. Stephens. This would be favored 
because it grants more freedom of action before the administrator 
reaches the abuse of discretion and fraud stages. 

One of the most frequent problems of abuse of discretion arises 
in the situation where the umpire is also a recipient of the testator’s 


17. 200 SW 893 (1917). 
18. See note 17; this standard is also found in Nations v. Ulmer, 122 SW 2nd 
700, and in Pray v. Belt. 
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gifts—an interested party. This occurs with great frequency in this 
arbitration context, because of the very nature of the situation. The 
testator chooses as his arbitrator either a relative, executor or close 
friend who would normally be likely to be named in the will. While 
the courts have historically been reluctant to grant discretionary 
powers to a person who will benefit from a will, in this area, they have 
been more willing to permit legatees to act as arbitrators. In some cases 
there have been restrictions on this right such as the limitation to 
decisions on compensation in the Nations case. In the Phillips case, 
where the umpire later became counsel for one of the parties, the 
court did not attack his determination since the fact that he later be- 
came counsel did not affect his decision at the time of its making. In 
Talladega College v. Callanan® the testator made his executors the 
final arbiters of “any question of right or of dispute as to how much 
anyone is entitled to.” The court held that though the executor was 
also the residual legatee it would not disqualify him since the decision 
was by a majority of the executors and concurred in by all. This indi- 
cates a certain reservation by the court in letting the legatee act as 
arbitrator but here it made no material difference since there was a 
unanimous decision. 


The legatee-umpires have, on occasion, gone to the court to 
get judicial approval before they acted as arbitrators. In Wait v. 
Huntington,”° the executors did this, and the Connecticut court in 
the first arbitrator-legatee case on the American books held that they 
were entirely justified in proceeding. The court pointed out that the 
testator was fully aware of the relation in which the gentlemen stood 
to his estate, and he was willing to trust them. “We do not feel auth- 
orized to make a disqualification which the testator did not see fit 
to make.”?? 


Generally the courts have followed the reasoning of Wait v. 
Huntington, holding that the testator knew what he was doing. 
This seems to be the desirable rule particularly in view of the fact 
that the testator may well have wanted a particular legatee to have 
a voice deciding disputes concerning him. In Pray v. Belt, the testator 
provided for his wife’s participation in the decisions of the executors. 
The court held that the executors did not have any power if they 


19. 197 Iowa 556, 197 NW 635 (1924). 

20. Of the legatees—one took a beneficial interest and another was related 
to the legatees. 

21. The court did point out that the executor could excuse himself from acting 

if directly interested. 
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functioned unaided by the executrix. Her participating in the decision 
(not necessarily in the majority) was indispensable to its validity. 

In American Board the testator provided for the recipient of 
1/6th of the residuum to be his executor and decide all issues, despite 
the fact that most of his decisions would affect his share of the estate. 
The court pointed out that not only would this be all right, since 
it was presumed the testator knew what he was doing, but it might 
have been intentional. “The Testator may have desired that all 
doubts in reference to his intentions should be solved in favor of his 
own family.” 

The few cases which have arisen thus far in arbitration and wills 
have fortunately dealt with a number of problems. The greatest con- 
flict brings us back to the opening portions of this section—those 
dealing with the jealousies of the court system and the problem of 
revocation. There is considerable division on the question of whether 
the arbitration provision binds the parties and keeps them from turn- 
ing to the courts. 

In Taylor v. McClave, section 8 of the will read: 

And I declare that if any questions shall arise as to the con- 
struction and administration of my will . . . my trustees or trust- 
ee .. . may determine such question . . . and I declare that such 
determination shall be final and binding on all persons interested 
under this my will or any codicil hereto. 

The court dimly viewed this ouster of its jurisdiction and de- 
clared: 

This court can not be deprived of its jurisdiction by any direc- 
tion of the testator to the effect that his executor or any other 
person, other than the court shall construe or define the pro- 
visions of a will. 

The court went on to quote Jn re Reilly’s Estate?*? which dealt 
with a similar provision, and concluded: “A testator may not deny to 
his legatees the right of appeal to the regular constituted courts.” 

On the other extreme are those pro-arbitration courts which have 
upheld the arbitration provision to be binding on the parties. The 
reasoning generally follows that in Moore v. Harper: The testator 
has full domain over his property to dispose of it as he wishes. “With- 
in the law he may submit it to any limitation, restriction, or condition 
he chooses, and the devisee or legatee if he elects to take under the 
will, will be bound to respect and observe the same.” The testator has 






22. 200 Pa. 288, 49 A. 939 (1901). 
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ARBITRATION IN WILLS AND ESTATES 
the right to make the decision of such arbiter final and conclu- 
sive on the beneficiaries of the will. Similarly in Wait v. Huntington, 
the court held that objects of bounty are subject to the condition that 
they shall submit all questions arising among themselves in relation 
to the meaning and construction of the will to the decision of a 
tribunal created by the testator himself. “This qualification is annexed 
by the testator to each and every of his bequests and to it his devisees 
and legatees, so far as they are represented before us, cheerfully 
submit, and by it we think they are bound.” 

Most of the cases, however, do not go this far. The general re- 
quirements found above concerning misuse of authority are also util- 
ized in this sphere. The courts have upheld the principle of arbitration 
while setting forth the limitations on the arbitrators as releasing 
the parties from their obligations. 


In Green v. Huntington,” the court held: 

The construction given in 1888 . . . by the two executors then 
surviving must therefore stand as binding upon all parties inter- 
ested, unless in reaching it there was a clear abuse of power. 

The earlier Huntington case, Wait v. Huntington, had held: 

In the improbable contingency of a clear abuse of power, such 
abuse would undoubtedly be restrained and corrected, for the 
power of the executors is not so absolute and unlimited as to 
be beyond the control of the courts. 

Likewise in Lydick v. Lydick,** the court ruled that in spite 
of a will provision to the contrary, the executor’s construction 
would not be conclusive if the decision should have been erroneous 
and a legatee would desire a review thereof in the regularly constitut- 
ed courts. The decision gives no inkling as to what it feels would have 
been an erroneous decision or whether an erroneous decision would be 
similar to one where there was an abuse of discretion.?* 

In several cases the courts have dealt in detail with the issues 
in the will itself and have then sidestepped to say that the arbitrator 
knew what he was doing, had the authority, and had decided properly 
anyway. This is akin to the cases reserving courts’ power in that they 


23. 73 Conn. 106, 43 A 883 (1900). Same will as in Wait v. Huntington, 
supra note 15, which had held the proper tribunal to which to resort for 
determining this will’s meaning was that which the testator himself had 
created for that purpose 

24. 76 P 2nd 876 (1938). Testator died one month after divorce. The wife 
was entitled to benefits under the will made during the divorce since she 
was still single at the time. The will provided that executor’s determination 
would be final and binding upon all persons interested in the will. 

25. As in Estate of Phillips and American Board of Commissioners. 
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still maintain a modicum of control over the entire proceedings. 

The fear of exclusion from probate matters which appears at the 
root of the courts’ reasoning is apparently quite justified in a period 
of growing faith in arbitration. Whether any sizeable inroads will be 
made on the courts’ functions remains to be seen, and depends in 
good part on the attitude of the courts toward the surrender of part 
of their jurisdiction. 


Certainly the court system to be hit the hardest in any tendency 
toward arbitration provisions in wills will be the probate courts. But, 
in view of the apparent inadequacies of many state probate systems 
such as that in Connecticut, mightn’t it be a wise move to encourage 
the weakening of their jurisdiction by turning to auxiliary tribunals 
such as are provided in arbitration? 


Certainly, efficiency and good sense would justify such a trans- 
ition if it could be effected. The expense of extensive litigation is a 
simple enough justification for turning to arbitration—particularly 
in view of the number of jurisdictions where the probate judge also 
takes a healthy slice of the estate. 


The delay and congestion one encounters in court calendars is 
another justification for turning to the quicker alternative of arbitra- 
tion. This has a great bearing in probate matters because of the fre- 
quent situation where heirs find themselves without income because of 
extended litigation through the complex legal system. 


Since it is the alleged purpose of probate action to settle will 
disputes as they presumably would have been by the testator, why 
not use arbitration where the testator can choose in his will document 
the people in whom he would place faith in the event of questions 
later arising? As was pointed out above, the executors, administrators, 
and relatives of the deceased would logically be the ones with the 
greatest knowledge of the deceased’s desires. Why not take advantage 
of this knowledge? Another valid reason for this type of procedure, 
along intent lines, is the great difficulty and confusion one may en- 
counter in complicated legal proceedings where the outcome is fre- 
quently contrary to the testator’s intent, as any student of future in- 
terests will testify. 


For these three reasons it is to be hoped that progress will be 
made in the naming of arbitrators, or arbitration in the wills of de- 
cedents as a means of ironing out many estate problems in a speedy, 
inexpensive, and efficient manner, giving full respect to the desires of 
the deceased. 
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Arbitration Agreements Arising in 
The Course of Probate Proceedings 


Another phase of arbitration in this field is its use by parties 
when disputes arise in the settling of estates. This is to be distinguished 
from testator-provided arbitration clauses which are future dispute 
clauses aimed at the possibility of conflict arising. In this section we 
are concerned with arbitration of existing disputes where the subject 
matter is the estate, its beneficiaries, or its method of distribution. 
Here we are not so much concerned with supplying the intent of 
the testator since the disputes which arise involve existing problems of 
equitable distribution of the estate, and other similar questions. 
This tends to put this use of arbitration closer to the true arbitration 
problems of conflict between parties which they themselves agree to 
iron out by arbitration, rather than a context in which they inherit 
arbitration and are bound to its use. For this reason, one would 
assume that little difficulty could arise if parties both voluntarily 
agree to arbitrate. Unfortunately, this is not so, because as in all other 
arbitration contexts losing parties frequently invoke the courts, claim- 
ing the whole procedure was illegal and unjust. In addition, when 
dealing with administrators, executors and trustees, there are addition- 
al problems of their authority to bind the estate which constantly 
appear. These various difficulties make this sphere one worthy 
of closer examination. 


Disputes arising during the settlement of the estate appear to be 
of two types. One type concerns agreements to arbitrate between the 
recipients: the beneficiaries or the distributees. The other type of 
case concerns agreements to arbitrate between recipients and the repre- 
sentative of the estate—the executor or administrator. 

In the first class of cases, those where the dispute arises between 
the distributees or devisees, there are no questions of authority, since 
presumably the parties are acting for themselves. These cases are 
merely concerned with two people of equal status who decide to 
avoid lengthy and expensive litigation by submitting their differences 
to an impartial person for settlement. Here there is no necessity 
for any detailed examination into the testator’s intent. There are 
simply the basic contractual problems which arise when arbitration 
is invoked. The argument is made, however, that an agreement be- 
tween two parties, when the matter concerns a will, is invalid because 
it should come under the jurisdiction of the probate court. The view 
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has been expressed that arbitration ousts the probate court of its in 
rem jurisdiction in will settlement matters. Carpenter v. Bailey*® dealt 
with an agreement to submit a will contest to an arbitrator who 
was to determine the just amount or portion of the estate to be set 
off to the contestants in full settlement of all claims for each of them. 
The court, holding that the agreement would not be upheld because 
1) the principal beneficiary was a minor and therefore not bound by 
it, and 2) the terms of the agreement were contradictory and absurd, 
went on in dicta to point out that the probate of a will is a proceeding 
in rem and binding on all the world, and hence the parties claiming 
to be heirs cannot submit a contest of the will to arbitration. 


While the higher courts try to soothe the probate courts, they 
still will try to encourage arbitration if they are so oriented. In 
Anderson v. Beebe," dealing with an arbitration of controversies 
between surviving partners and the heirs of a deceased partner, the 
arbitration was upheld despite the claim that only the probate court 
had legitimate jurisdiction. The court reasoned: the district court 
being the court of general original jurisdiction, the submission of all 
controversies between certain parties is prima facie of matters within 
the jurisdiction of that court, and unless it appears from the award 
or the testimony that the arbitrators considered and determined 
matters outside the jurisdiction of that court, no objection lies on 
account of the general terms in which the matters so to be arbitrated 
are stated. 

Holding the arbitration as being authorized by the district 
court is, of course, a procedure which can only be adopted if the 
local rules so authorize. A much more realistic approach would be to 
hit the probate court head-on with a ruling that the parties could 
settle the matters for themselves, much as beneficiaries can refuse 
to accept gifts left to them in the will. 

However, no reported cases appear to have taken this approach. 
Rather they have either arbitrated the disputes and later fought off 
the probate court offering the arbitration as a “fait accompli,”** or 
they have gone through the probate proceedings and then arbitrated 


26. 127 Calif. 582, 60 P 162 (1900). 

27. 22 Kansas 768 (1879). 

28. Turk v. Turk, 3 Ga. 422 (1847). A widow and four children submitted 
the estate to arbitration and acquiesced in the award. Later a grandson 
got a letter of administration, and sued the son who had distributed, to 
recover the assets of the estate. The submission and award however, were 
not sufficient a defense to the original bill. The defendant could only get 
relief by a cross bill showing division and settlement, that all the heirs were 
of age, and that there were no debts of the estate. 
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their differences. In the former there would seem to be the recurring 
problem of revocability, although this might not necessarily be so.*° 
It must be remembered that parties do have certain privileges to 
amend the amount of their gifts, etc. As is pointed out in Page on 
Wills,°° the justification for such a view is that 1) the testator 
can’t compel the heirs to accept more than the shares they’d get by 
inheritance; 2) the good will of the family is of greater importance 
than the wishes of the testator; and 3) since the parties can convey 
after they receive their share under the will, why can’t they make a 
contract to convey before distribution? This threefold rationale for 1 
contract to set aside a will is based on an assumption that the court 
is willing to surrender its jurisdiction. 


Should the court be of the group which will not approve an 
arbitration agreement, the solution might be of the second type: 
a probate proceeding followed by arbitration of the dispute. 

In re Johnson** concerned the disputed ownership of land. 
In view of the agreement not to contest the will, the parties agreed 
not to object to its probate. After it had been probated they submitted 
their dispute to arbitration. The claim that they were allowing arbi- 
trators to remake the will was turned down by the Nebraska court, 
holding that the will offered for probate had not been contested. 
The disputed questions, in view of the agreement which prevented a 
contest, were valid subjects of civil actions and consequently of arbi- 
tration. Under the agreement “the property of which the testator 
had died seized, vested in the parties to the arbitration.” They were 
free to do with it what they chose. 

This sort of mental gymnastics, while producing desirable results, 
is not sound or even an honest interpretation of the probate function. 
The court here permitted the parties to neatly step over the function 
of the probate court to achieve the intended result of their arbitration 
agreement. To make the probate court a mere registration booth is 
hardly the way to maintain a sound judiciary. While it has been 
continually pointed out above that the probate courts have been 
obstacles to the execution of the arbitration agreement, it would 
seem that more harm than good is done by this sort of deliberate 


29. Casstevens v. Casstevens, 227 Illinois 547, 81 NE 709 (1907). Widow of 
an owner of land and her two adult sons, the sole heirs, agreed in the 
writing to leave the division of the estate to three disinterested persons, 
selected by them. The court held the decision of the arbitrators was bind- 
ing on the parties in the absence of fraud or mistake. 

30. Page on Wills. § 1760, “Contract to set will aside.” 

31. 87 Nebraska 375, 127 NW 133 (1910). 
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evasion. It would, it seems, be far better to develop a body of cases, 
holding that the agreement by parties to arbitrate relieves the probate 
court of its jurisdiction. The postprobate court arbitration coup, 
while apparently valid, is a poor alternative to above board recogni- 
tion of arbitration. 

When one turns to disputes arising between beneficiaries and 
executors or administrators and their attempted settlement by arbitra- 
tion, there appear to be additional problems not found in the bene- 
ficiary-beneficiary context. The main difference comes with the fact 
that one of the parties to the arbitration agreement in this context 
is a representative of the estate and under even closer supervision 
of the probate court than the parties to the previously considered 
agreements. 

There is fairly even division of the cases concerning the power 
of the executor to resolve disputes by arbitration. In the cases on 
this subject the courts have dealt primarily with the problem of the 
executor’s authority and the allied problem of ouster of probate 
jurisdiction. 

In those cases holding that it is within the executor’s power 
to turn to arbitration, the conclusion is based on the general authority 
of the executor and administrator. 

The executor administrator, it is reasoned, gets legal title to 
the assets of the deceased.** Since the law gives them full dominion 
over the assets and the full discretion is vested in them for the settle- 
ment and liquidation of all claims due to and from the estate, they 
have the authority to decide on how best to preserve the estate. It 
is this authority that makes them competent to choose arbitration as 
the means of dissolving the disputes.** 

As to the question of the binding power of such an agreement, 
some courts have followed the commen law rule that since the con- 
tract originated with him as administrator it must, if it has any effect, 
bind him personally, and cannot operate upon the estate of the 
deceased.** 


32. Wood v. Tunnicliff, 54 NY 38 (1878). 

33. Jones v. Blalock, 31 Ala. 180 (1857). An action by administrator against 
complainant for recovery of certain slaves which he claims as belonging 
to his intestate’s estate. A party can come into equity to compel specific 
performance of an award whenever he cannot obtain at law all that was 
intended to be given to him by the award. The court reasoned that: “An 
administrator has the power to compromise actions pending in his favor 
for the choses in action belonging to the estate. . . . His power to com- 
promise such action being established, his power to submit it to arbitration 
is undeniable.” 

34. Sumner v. Williams, 8 Mass. Rep. 162. 
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ARBITRATION IN WILLS AND ESTATES 

Because of this the administrator was at his peril for if a lesser 
sum was awarded to him than the amount he would have recovered 
at law, he was held to be personally answerable for the deficiency, 
to the heirs and others interested in the estate. The other view was 
expressed in Wheatley v. Martin** where the court held the arbitration 
was binding on the parties and the estate, yet if an injustice was done 
to, or loss sustained by the estate, the administrator may be charge- 
able therefore as for a devastivit. Under the modern rule, if an 
executor or administrator releases or compounds a debt by resorting to 
arbitration, if in so doing he appears to be acting for the benefit of the 
estate, he will not be chargeable with its assets. If there is no evidence 
of wilful misconduct or fraud on the part of the executor, he will 
not be held responsible for the loss. 


Some courts have even gone further than this, as for instance 
the Mississippi Court in Fort v. Battle.®* There, Fort had died 
and Battle was the administrator of his estate, receiving the proceeds 
of the estate’s cotton crop, and continuing to manage the estate gener- 
ally. The heirs of the estate disputed his management and signed an 
arbitration agreement for an accounting, in which the admin- 
istrator was awarded $5000. Battle resigned and it later became 
apparent that he had robbed the estate. In a suit to recover the 
court held that however illegal the course of administration of an 
administrator, the distributees may waive objections to it and ratify 
his acts, and if they agree to submit his actions to arbitrators, and 
approve the award of the arbitrators in favor of the administrator, the 
distributees cannot be heard afterwards to complain. Although it has 
been frequently held that the parties bind themselves in an agreement 
with the administrator of the estate,*’ it is quite unusual for a court 
to hold the agreement valid and binding when the administrator 
has breached his fiduciary relationship to the estate by misconduct. 


In several jurisdictions statutes have been passed authorizing 
executors and administrators to submit to arbitration problems 
involving their estates. These statutes vary in their effectiveness. 
While some set forth a statutory remedy that is to be exclusive, 


35. 6 Leigh 62 (1835). After a submission to arbitration by the rule of court, 
the plaintiff died and the suit was revived by his administrator, the 
arbitration was held and the award was made. The court held that the 
death of the plaintiff did not void the submission, and the award was 
good because the administrator had the power to enter into the arbitration 
and bind the parties. 

36. 21 Miss. 133 (1849). 

37. Wheatley v. Martin, supra note 35. 
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limiting the representative to manner of compromising claims as 
set forth in the statute,** the majority of the statutes merely reinforce 
the common law principles, often with the same resulting confusion.*® 
Some states have passed statutes which grant to the probate court 
jurisdiction to authorize executors to arbitrate or compromise claims." 


In addition to these statutes many states have included in 
their arbitration statutes clauses which provide that “executors, 
administrators and guardians may also consent to an arbitration of 
any controversy or matter of dispute relating to or affecting their 
respective trusts, with the consent of the court in which such adminis- 
tration or guardianship is pending”** 


The use of statutory measures to insure greater freedom for the 
administrators to resort to arbitration cannot be heralded as any sort 
of solution to the problem. Some of the statutes, those granting the 
probate court jurisdiction to authorize arbitration, do help to iron out 
procedural problems,** but still they dump the problem back into 
the jurisdiction-jealous probate courts. 


The statute reenforcing common law rules, as pointed out above, 
can create as many problems as it can solve, by returning to the old 
difficulties of personal liability for the administrator. The statutes 
which set forth specific procedures seem to be the most desirable 
if they can be drafted and used with an eye to bringing efficiency 


38. Rollison on Wills § 261, Aetna Life Insurance Co. v. Swayze, 30 Kansas 
118, 1 Pac. 36 (1883). 

39. In Childs v. Updyke, 26 Pa. 327 (1859) where an executor was held at 
common law to have the power to arbitrate a disputed claim, the existence 
of an arbitration statute was held not to interfere with his power. Con- 
sidering the statute the court went on to point out: “this cumulative 
remedy does not as we think, take away, or affect the common law right 
of the parties to submit the matter in dispute between them to arbitration. 
The award rendered in such a common law arbitration has no judicial 
force. It operates neither as a judgment, nor as a verdict of a jury. ... 
No judicial action can be had upon it without pleadings as in other cases.” 

40. Holdsomebeck v. Fancher, 112 Ala. 469, 20 So. 519 (1896). The Alabama 
code allows a probate court, if the estate is free from debt to refer all 
matters to arbitration, if the court feels the interests of the parties would 
be thus best served, and the parties or their attorneys consent. See Sullivan 
v. Nicoulin, 113 Iowa 76, 84 NW 978 (1901), where under a Code (1973, 
§3344) authorizing the reference of claims against the estate and counter- 
claims thereto in the discretion of the court, to one or more referees, 
whose decision shall be final, the court said “it may well be doubted 
whether, in this state, an administrator or executor, without the court’s 
approval, has any power to so submit such controversies.” 

41. Arizona (Rev. Code 1939, §27-308) and Texas (Vernon’s Ann. Civil Stat., 
art 237) arbitration statutes contain such provisions. For an analysis of 
arbitration acts in this regard see Sturges, Commercial Arbitrations and 
Awards, §57. 

42. Such as the court hopping seen in the Johnson case, supra, note 31. 





196 








“Ss SF Go take Se” 


al 











ARBITRATION IN WILLS AND ESTATES 
and practicality into the settlement of probate disputes. There, mere 
passage of statutes alone is not the solution. The judiciary is not 
likely to give in to a hand slapping by the legislatures. There must be 
a genuine pro-arbitration feeling to accomplish any permanent and 
effective progress. 

Examining those cases which have gone the other way, and held 
that an executor and administrator cannot resort to arbitration to 
settle claims, we find the same sort of foundation arguments. The 
question raised is whether the administrator can relinquish his auth- 
ity over the estate to the arbitrators. 

This was the issue in Reitzell v. Miller*® where a claim was 
filed by Miller against the estate of Reitzell for an accounting of their 
partnership. The estate would not pay the amount awarded to Miller 
by the arbitrators so he filed a claim in probate court for the amount 
due. The court held for the administrators; they did not have to pay 
the claim. The court reasoned that the executors and administrators 
had no power to submit a claim against the estate to arbitration so 
as to bind the estate or change the character of the claim. 

Our statute of wills requires all claims to be presented to the pro- 

bate court, and there to be adjusted before they can be legally 

paid out of the assets of the estate. . . . From these provisions it 

is manifest that the general assembly designed that the repre- 

sentatives of the deceased person should exercise no discretion 

in the allowance of claims against the estate. 

This view that the probate court is to be the clearing house 
for estate questions is substantiated by the case of Jn re Meredith’s 
Estate** where the court held that the jurisdiction of the probate 
court could not be ousted by stipulation for arbitration because 


43. Reitzell v. Miller, 25 Illinois 53 (1860). 
44. 275 Mich, 278, 266 NW 351 (1936). One executor was named in the 
will, others in a codicil. The question arose as to the mental capacity at 
the making of the codicil. Executors agreed to arbitrate the question as 
to mental competency of the testator. The court held that the findings 
were valueless since the probate court, alone, could decide such questions. 
In a convincing dissent by Justice Sharpe, it is pointed out that the pro- 
bate court has only limited statutory jurisdiction while the arbitration 
laws permit arbitration of all matters not involving a criminal nature. 
Cases are cited showing that persons having interest in the estate sufficient 
to entitle them to contest the will may make valid agreements to forbear 
a contest. In the instant case, it is suggested, the arbitration agreement 
had been “entered into by all of the interested parties. The agreement 
did not affect the will which had been admitted into probate; it merely 
related to the codicil and the principal parties interested in the codicil 
were the three executors named therein. The agreement was not a substi- 
tution for the judgment of the probate court but was in the final analysis, 
merely an agreement to prevent a will contest.” 
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probate proceedings “may affect persons not named in the record. ! 
The rights of all concerned or interested in the estate in question are 
involved. Probate matters are matters in rem... . . All who are con- 
cerned or interested are parties.” b 


If the probate court is to be so stringent in surrendering its 
jurisdiction as to deny an administrator the power to compromise 
or admit a claim, then it is natural that they should be “at a loss to 
perceive how he can confer such a power upon another, when he 
attempts to submit such a claim to arbitration he thereby attempts 
to confer power to bind the assets of the estate for the payment of 
any sum they may award against it, and this, we think, under our 
statute he has no power to do.” 

Similarly in Thomas v. Leach*® it was held that the judge of 
probate, being in reality a trustee for the benefit of others, couldn’t 
submit their rights to arbitration. 

Running closely with this refusal to grant the administrator the 
power to resort to arbitration, is a narrow construction of the statutes 
referred to above. Typical of the interpretation given such statutes is 
the case of Yarborough v. Leggett*® where the court admitted that 
the intent of the state statute was pro-arbitration, but it was held 
that the administrator couldn’t be bound by the arbitrator’s decision. 
The justification for their obstinacy was that the removal of personal 
responsibility, under the statute permitting arbitration, removes the 
inducement to zeal and fidelity of the administrator which would 
be present if he were personally responsible. 

It is regrettable that in these “anti-arbitration” cases the 
courts have not been willing to come to the same reasoning that the 
more progressive courts used in permitting arbitration to take 
place to resolve disputes arising in probate. 

As was early suggested in Watson on Awards*’: 

In many cases [arbitration] is the best possible way for an execu- 
tor or administrator to ascertain whether or not there be any 
foundation for the demand upon him, without disputing it in an 
action; and it is frequently advantageous to both parties that the 
matter in dispute should be referred. 

For these reasons, in addition to the fact that legislative endorse- 
ment has been granted, the courts should begin to reshape their think- 
ing in this phase of arbitration and estates. 


45. 2 Mass. Reports 152. 
46. 14 Texas 677 (1855). 
47. Watson on Awards, p. 47. Quoted in Appeal of Peters, 38 Pa. 239 (1861). 
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ARBITRATION OF WAGE INCENTIVES 


by Judith A. Morrison 


Very little has been written on the arbitration of wage incentives. 
However, the large number of cases on this subject published in the 
Labor Arbitration Reports gives evidence of the fact that this area 
is an important one in the field of arbitration. 

The limitations in a study of arbitration cases hardly need to be 
stated. They include unpublished awards, the impossibility of under- 
standing the whole situation (e.g., personalities involved, historical 
background, and emotional issues) merely from the study of a case as 
published, and incomplete writing of opinions by arbitrators. In ad- 
dition, it is difficult to discern how much mediation the arbitrator 
has done in accordance with the wishes of the parties, and how much 
rationalization of the award the arbitrator has made in setting forth 
his criteria. The incentive question is a complex one and has by no 
means been completely solved in a scientific way. The variation of 
opinion even among industrial engineers them3elves makes the arbitra- 
tor’s job even more difficult. 

Cases have been chosen arbitrarily to fit various topics. The 
paper by no means purports to be the result of a survey of cases in 
order to draw any hard-and-fast conclusions about the desirability of 
wage incentive arbitration, about criteria used by arbitrators in these 
cases, nor about the impact of these cases in the field of labor-manage- 
ment relations. 


1 


The Bureau of Labor Statistics defines a wage incentive plan in 
the following manner: 
“An incentive wage plan is a method of wage payment by which 
workers receive extra pay for extra production. In establishing 
wage incentive plans, consideration must be given to: (1) the 
base rate for the job; (2) the amount of work required to earn 
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the base rate; and (3) the relationship between extra work above 
the base and extra pay for the extra performance.”* 


The author of this paper has accepted the above definition as 
the one which best fits the general understanding of the term in the 
field of arbitration. It should be recognized, however, that within this 
definition falls a large variety of plans, from simple price-per-piece 
to complex methods of computation. There are plans which base com- 
putation on individual performance, and others which base computa- 
tion on group performance. 

In reviewing rates of incentive employees whose workloads have 
been changed, arbitrators may apply different standards. One such 
criterion is the maintenance of prior earnings. Elkouri says that “the 
theory underlying this standard is that incentive employees should be 
able to earn as much under the new operations as under the old.”? 
In some cases, labor agreements may specify this criterion as a funda- 
mental requirement of the incentive plan. 

Another standard is that which requires the maintenance of the 
ratio of earnings to effort expended. This standard, says Elkouri, is 
much less concrete. 

“Under the ‘ratio of earning to effort’ standard no change in 
incentive rates is in order unless there is a change in the amount 
of incentive effort required per unit of incentive production. Ap- 
plication of this standard means that employees receive increased 
earning on that part of increased production that is due to in- 
creased work effort, and that management receives the benefit 
from that part of increased production that is due to mechanical 
improvements as such.”* 

Other standards found in the cases examined were comparison of 
the rate to rates on similiar jobs in the plant, comparison of the rate 
to rates on similar jobs in other factories in the industry, and con- 
sideration of the rate in relation to the job classification system and 
the wage structure in the plant. Arbitrators often used more than 
one criterion in deciding a case. 

Due to the fact that many labor agreements specify the right 
of unions to challenge a particular incentive rate or group of rates, 
arbitrators often find themselves confronted with the problem of 
determining the reasonableness of such challenged rates. If the arbi- 


1. U. S. Department of Labor, Bureau of Labor Statistics, Incentive Wage 
Provisions: Time Studies (Bulletin No. 908-3), p. 1 

2. Frank Elkouri, How Arbitration Works, p. 225. 

3. Ibid. 
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trator finds that the challenged rates are unreasonable, he may be re- 


| quired to set a rate which he considers reasonable. 





The author has chosen at random a group of cases which illustrate 
different situations that may arise under such determinations. The 
cases are divided into different groups according to the criteria and 
principles which they illustrate. 


Ratio of Earnings to Effort 


In Anaconda Wire and Cable Company,‘ Arbitrator Israel Ben 
Scheiber applied the principle that increased work effort on the part 
of the employees entitled them to an increase in incentive pay. The 
company, after increasing the speed of machines by nineteen percent, 
lowered the incentive rate. Increase in work effort, however, was 
sixteen percent. Even though earnings under the revised incentive 
rate were higher than earnings under the old rate, the arbitrator ruled 
that the union was correct in its contention that the company had 
no right to revise the rate. It should be noted, however, that even at 
the old incentive rate, expected hourly earnings would increase by 
approximately twelve percent—four percent less than the increase in 
work effort. The arbitrator, however, could not increase the incentive 
rate because the submission did not include this possibility, and because 
the contract required that the arbitrator could concern himself only 
with matters of workloads, and could not make any changes in wage 
scale. 

In the American Steel and Wire Company case® the Permanent 
Board of Arbitration, chaired by Herbert Blumer, upheld the union’s 
contention that the company did not have the right in that particular 
instance to decrease an incentive rate when new machines were added. 
The contract stated that the employer had the right to establish a 
new incentive rate if new equipment was introduced which resulted 
in a substantial change in job duties or requirements. The issue 
hinged around the definition of job requirements, since the job duties 
remained the same. The Board defined job requirements as follows: 

“In the instance of an incentive rate. . .the job requirements are 
constituted by the amount of standard work effort required per 
unit of incentive production. If the ratio between incentive effort 
and incentive production remains constant there would be no 
change in job requirements.” 


4. United Electrical, Radio and Machine Workers of America, CIO, Local 
404, and Anaconda Wire and Cable Company, April 8, 1948, 10 LA 20. 

5. United Steelworkers of America, CIO, Local 1758 and American Steel and 
Wire Company, June 13, 1947, 8 LA 846. 
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The Board argued that the new speed allowed by the addition of 
the machines merely allowed the worker to put in more incentive 
production in a day. Since there was no understanding as to the 
amount of incentive production presupposed by the former rate, the 
Board argued that “job requirements” were to be measured by in- 
centive effort to piece produced and not by incentive effort to total 
pieces produced in an hour or a day. 

A previous decision rendered in the Carnegie Illinois Steel Cor- 
poration case® by a Board of Arbitration also chaired by Mr. 
Blumer was interesting in connection with the decision rendered in 
American Steel and Wire Company. The conditions were very similar 
and the contract clauses concerning adjustment of incentive rates were 
also similar, i.e., allowed adjustment of rates when changes were 
made which affected job duties or requirements. The Board ruled that 
the increased speed at which employees were required to operate the 
machines was a change in job requirements. 

The author found these two cases rather confusing. They par- 
ticularly pointed up the fact that labor and management will, in 
different situations, use those arguments most advantageous to their 
case. In American Steel and Wire Company the union challenged 
the company after it had reduced the incentive rate. The company, 
in the dissenting opinion of its representative on the Board, argued 
that reduction of idle time permitting the workers to devote a 
larger percentage of time in a day to incentive production, did not 
require the company to compensate employees at the previous high 
rate. The Board dismissed the argument on the grounds that the 
setting of rates did not take total incentive time into account as a job 
requirement. In the Carnegie case, however, the union challenged 
the company because it had not revised the rate upward when new 
machines had been added. The company then also argued that in- 
creased effort required on new equipment need not be compensated 
by higher incentive rates if the total effort after the increase was 
below the requirements for normal or full incentive performance, i.e., 
if the workers still had some idle time. The Board again dismissed 
this argument and said that the company was required to increase 
the rate. However, the Board said that the rate could not be increased 
as much as the increase in effort warranted since the contract pro- 
vided that the arbitrator was to be governed by the principle that 
any new rates he might set had to be in line with other rates in the 


6. United Steelworkers of America, CIO, Local 1066 and Carnegie Illinois 
Steel Corp., Gary Sheet & Tin Mills, March 27, 1946, 5 LA 712. 
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plant. As a result of this conclusion, the union member of the Board 
dissented in the case. The author is led to conclude that the company 
concurred in this case only because it was satisfied with the resulting 
rate and not because it was satisfied with the Board’s reasoning. (It 
should be noted that the company representative who did concur in 
this case was the same person who later dissented in American Steel 
and Wire Company.) If this observation is correct, it dramatically 
points out the difficulties in establishing hard-and-fast criteria to be 
used in wage incentive arbitration cases. 

In the Goodyear Tire and Rubber Company case’ the union 
requested that piece rates be adjusted upward on a job in which 
changes in job content had increased the workload. Arbitrator Whitley 
P. McCoy rejected the union’s request on the grounds that the increase 
in the workload was slight and did not make the workload excessive as 
evidenced by the fact that about fifty percent of the employee’s time 
was still spent in waiting. 

The Schlueter Manufacturing Co. case® also involved adjustment 
of piece rates for added duties. The labor agreement stated that 
piece rates should enable competent workers to earn twenty percent 
above job rates, that piece rates in any given department would be 
considered fairly set if half the workers earned twenty percent above 
job rates, and that the employer would not make unilateral changes 
in piece rates. The arbitrator ruled that the employer was not obliga- 
ted to adjust piece rates with any degree of exactness to changes in 
job content. However, he said that the employer was barred from 
making changes in job content which would materially reduce piece- 
work earnings and were undertaken for the purpose of effecting a 
“roundabout reduction” in the piece rate. He also said that the 
employer was entitled to continue past piece rates for an operation to 
which three minor tasks had been added as long as after such addi- 
tions the level of earnings remained well above the level required by 
contract, the additions did not materially affect earnings, and the 
need for having the new tasks performed “arose out of the normal 
course of business.” 

It is interesting to note that the arbitrator, who was under 
contract with the parties, added that it was within his_ power to 
consider the effect of a number of minor changes in job duties even 





7. United Rubber, Cork, Linoleum and Plastic Workers of America, CIO, 
Local 12, and Goodyear Tire and Rubber Company of Alabama, October 
17, 1946, 5 LA 30. 

8. United Steelworkers of America, CIO, Local 2393, and Schlueter Mfg. 
Co., April 30, 1948, 10 LA 295. 
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though no one change materially affected job content and even 
though the union failed to protest the minor changes at the time 
they were made. 


Maintenance of Prior Earnings 


The American Thread Company case® involved a challenge by the 
union of a new piece rate set on a job in which the workload had 
been changed. The new piece rate resulted in a reduction of earn- 
ings of from three to four dollars a week. The arbitrator upheld the 
union’s contention. 

“(The rate] may have been and probably was, determined as a 
fair and reasonable rate for the job, but when the earnings of 
the employees are compared with their previous hourly earn- 
ings, a differential seems to exist which has lessened the hourly 
earnings and affected the ‘take-home’ pay of these workers. The 
hourly earnings of the employees involved should be, so far as 
possible, maintained in any work adjustment affecting their 
earnings.” 

In the Brown Shoe Company case’ the union challenged a 
rate on fancy stitching on the ground that the fancy stitchers’ earn- 
ings had dropped appreciably. The arbitrator awarded the five percent 
increases as demanded, noting that the drop in earnings was not caus- 
ed by the failure of employees to use their best efforts on the new 
patterns. The arbitrator also noted that adjustments on fancy stitching 
had been made in the past in the plant as well as in the industry. 

“(These adjustments have been made in the past because of 

many] variations that develop, and because of the various apti- 

tudes of the workers, which differ greatly on some of the elements 
that comprise the fancy stitching work. Also, because of the 
constant changes in the quantities of the available work, it be- 
comes difficult for many operators to develop sufficient speed. 

Accurate time studies are not always obtainable, because of the 

above facts.” 


Arbitrability 


The question of arbitrability is often raised by employers in wage 
incentive cases. In most of the cases studied, the question of arbitr- 
ability was answered in the affirmative by the arbitrator (or in 


9. Textile Workers Union of America, CIO, Local 134 and American Thread 
Co., August 7, 1946, 4 LA 355. 

10. United Mine Workers of America, Dist. 50, Local 12652 and Brown Shoe 
Co., July 17, 1948, 10 LA 933. 
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ARBITRATION OF WAGE INCENTIVES 
n certain cases, by the courts). A very broad interpretation of the arbi- 
ne trability issue was made by Arbitrator Paul N. Lehoczky in the Brick- 
wede Brothers Company case. 

“The clause: “The Company shall not retime or question the 

basis of incentive rates which have been set in the past’. . .is in 
d our opinion entirely unilateral. .. The very next paragraph sets 
up the principle: ‘If a person feels the new rate is not fair, he 
shall have recourse’ to the Grievance Procedure. . . Even in 
the absence of such a statement, we would still uphold the Union’s 
position in this issue because it is nationally recognized to be the 
correct practice. . . We wish, however, to draw a distinction be- 
tween arbitrable and non-arbitrable wage issues. Examples of 
an arbitrable wage issue include allegedly tight individual rates, 
alleged violations of individual overtime pay, of individual incen- 
tive pay, in fact, of all those wage matters which affect the indi- 
vidual in the sense of discriminating against him in the light 
of the treatment accorded other employees. Examples of non- 
arbitrable wage issues include, aside from the bargained plant- 
wide wage schedule, such items as involve general changes in 
the computation of the wages and any other matter which in- 
volves a general change from conditions as they existed at the 
time the agreement was signed.” 


n= 





g In the Anaconda Wire and Cable Company case’* the arbitrator 
said that the dispute which arose because the employer changed 
the speed of the machines, was arbitrable even though the contract 
stated that disputes over changes in wage scales or differentials 
would not be subject to arbitration. The contract also stated that 
disputes concerning workloads not in effect on the contract date were 
subject to arbitration. The change in the speed of the machine affect- 
ed the employees’ workload, making the dispute arbitrable. 

Two interesting court cases considered the matter of arbitrability. 
In Colt’s Industrial Union v. Colt’s Manufacturing Company the 
court said that a dispute over the employer’s method of retiming jobs 
was arbitrable under the contract which provided for arbitration of 

e “differences as to the application of the terms of this Agreement.” 

“ Retiming of jobs might result in decreasing wage incentive rates and 


d 11. Federation of Glass, Ceramic and Silica Sand Workers of America, CIO, 
Local 116 and Brickwede Brothers Co., August 20, 1948, 12 LA 273. 
12. See above, p. 201. 
1. ey Industrial Union v. Colt’s Mfg. Co., Conn. Super. Ct., 1949, 14 
A 45. 
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thus involved the application of a contract provision stating that 
there should be no downward revision of wage incentive rates except 
as justified by a change in machinery or tooling. However, the court 
did say that a dispute concerning the company’s refusal to make 
available to the union time study sheets and other data in connection 
with a grievance involving time study was not arbitrable since 
nothing in the contract provided for an exchange of information. 

In Sklar Manufacturing Company v. Fay'* the court said that 
a union challenge of the employer’s method of running the incentive 
system was arbitrable under a contract provision for arbitration of 
“all disputes and grievances arising under this agreement.” The clause 
of the contract which exempted from arbitration disputes concerning 
“wage structure” did not hold in this case since the court said that 
the determination of the arbitrator might affect the amount of wages 
which certain employees received, but this did not mean that the 
wage structure need be disturbed. 

The matter of non-arbitrability of wages as provided by contract 
is often brought up as an argument against the arbitrability of an 
incentive grievance. For example, an employer claimed that an 
incentive issue was not arbitrable on the grounds that it involved 
the non-arbitrable question of a general wage increase. The arbitrator 
rejected this argument on the grounds that the issue was one of pre- 
venting wage reductions.*® 

In the Mosaic Tile Company case,’* however, non-arbitrability 
was upheld. The company and the union had agreed by contract on 
the yield they expected from incentive rates. The contract authorized 
the company to establish the rates. When the rates did not yield the 
expected wages, the union brought a grievance. The arbitrator ruled 
that he had no power since the contract denied him jurisdiction over 
wage rates “established by the agreement.” 


"Frozen" Rates 
Some contracts provide that rates established at the time the 
contract was signed are “frozen” for the life of the contract. Some- 
times, qualifications are added to this “freezing” of rates. 
In Goodyear Clearwater Mills +2" the arbitrator ruled that he 





14. Sklar Mfg. Co. v. Fay, N. Y. Sup. Ct., 1949, 11 LA 1022. 

15. American Federation of Hosiery Workers, CIO and Mock Judson, Voeh- 
ringer Co., July 25, 1946, 4 LA 386. 

16. Federation of Glass, Ceramic and Silica Sand Workers of America, CIO, 
Local 79 and Mosaic Tile Co., July 7, 1950, 14 LA 953. 

17. United Textile Workers of America, AFL, Local 90 and Goodyear Clear- 

water Mills No. 2, October 2, 1948, 11 LA 419. 
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ARBITRATICN OF WAGE INCENTIVES 
was without authority to rule on the union’s demand for negotiation 
of a new rate on a job which was posted when the contract was 
signed. The contract provided that posted piecework rates were 
“frozen” for the life of the contract with the qualification that new 
rates could be established by joint negotiation. 

In the National Malleable and Steel Castings Company case*® 
the arbitrator ruled that the employer was not limited to changes in 
rates due to changes in method of production on only those rates 
which had been established after the date of the agreement. Although 
the contract provided that rates could not be changed except upon 
changes in method of production, the arbitrator noted that the con- 
tract also preserved the employer’s right to determine whether new 
production methods were to be used on a particular job. 

The issue of whether the company was required under the con- 
tract to adjust a “tight” incentive rate, even though the job in ques- 
tion had not undergone any substantial change since the signing of 
the contract, was raised in the H. Boker and Company case.*® The 
pertinent contract clauses provided that any employee who disagreed 
with the incentive rate on his job could bring a grievance, and that 
no job would be rerated unless there had been a substantial change 
of method, material, design or operating equipment. However, in 
such cases, the contract provided, the new rate was to be set on 
the basis that the employee, with previous normal effort and skill, 
would be able to earn no less than his previous average earnings 
on such job. The arbitrator held the company did have the obligation 
to adjust “tight” incentive rates even though there was no sub- 
stantial change, on the theory that rates were not “frozen” under 
the contract. He said that rates might have been “frozen” “on the 
theory that the good would cancel out the bad among the 4,000 
rates then in effect.” This was not done. He said that the “no job 
shall be rerated” clause had to be read in light of the contract as a 
whole. He interpreted it to mean that the “Company is to be barred 
from restudying even a demonstrably ‘loose’ incentive rate.” He went 
on to say that the provision was “a definition of the Company’s power, 
rather than a limitation upon the Union’s right to assert that one or 
another rate is not ‘fair and just’.” 

As a side note to the union, the arbitrator spoke of the propriety 


18. United Automobile, Aircraft, and Agricultural Implement Workers of 
America, CIO, Local 499 and National Lock Co., January 26, 1951, 15 
August 19, 1946, 4 LA 189. 

19. United Mine Workers of America, Dist. 50, Local 13325 and H. Boker 
and Co., Inc., September 30, 1949, 13 LA 832. 


207 











THE ARBITRATION JOURNAL 


of challenging any “tight” rate, in view of the fact that workers 
could get loose rates to even matters out. He said that this did not 
limit the union. However, he noted that “‘as a matter of good relations 
between the Union and the Management, the Union may be well 
advised not to draw into dispute every single claim which, as an 
abstraction, it might be able to sustain.” He said that this was a 
matter of policy which the union had to weigh, rather than a matter 
of contract interpretation for his decision. 

In the National Lock Company case” Arbitrator Bert L. Luskin 
held that under the contract providing that existing incentive and 
hourly rates should remain in effect for the life of the agreement, 
the employer had the right to unilaterally change hourly-rated jobs 
to incentive-rated jobs provided that new classifications were establish- 
ed. The contract contained an appendix which set forth job classifica- 
tions. An integral part of the job classification system was the matter 
of whether a job was on hourly or incentive pay. The job which the 
employer reclassified was an hourly job under the contract. The 
employer changed the job to one on incentive. 

The arbitrator in the Sangamo Electric Company case*' used the 
clinical approach in determining that the parties had not intended a 
“freezing” of wages in the contract provision which read that “wages,” 
the payment thereof, and other relevant matters pertaining thereto, 
are fixed for the period of the Contract, according to the Wage 
Plan, attached hereto.” The issue involved the unilateral change by 
the employer of the method of pay for a job which in the past had 
been paid for on an incentive basis, and which the employer changed 
to a job on an hourly basis. The arbitrator said that an interpreta- 
tion of “freezing” was out of the question. 

“Such a construction, within the relations of these Parties, is 
seen to be completely rejected by both of them. . . In any case, 
agreement is now found that jobs may be removed from the 
Incentive Plan, within the terms of the effective Agreement. 
This particular finding is so clearly evidenced in the face-to- 
face conversation of the Parties, that the unexplained provision 
of the Agreement. . .is not now understood to shake it. The 
only difference, between these particular Parties, discerned in 
this instance, is heard to be the authority under which the 


20. United Automobile, Aircraft and Agricultural Implement Workers of 
America, CIO, Local 499 and National Lock Co., January 26, 1951, 15 
LA 945. 

21. Selco Employees Association and Sangamo Electric Co., April 13, 1953, 
20 LA 639. 
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removal of a job from the Incentive Plan shall be accomplished.” 
The arbitrator concluded that in the absence of an express pro- 
vision in the contract requiring consultation with the union on changes 
in the method of pay, and in the absence of a showing that the 
employer had, in the past, consulted with the union in such instances, 
the employer was within his rights in unilaterally changing the method 


of pay. 


Slowdown 


Fear of a loss of jobs due to technological improvements and 
certain other emotional factors often lead workers to stage a slowdown. 
This tendency makes the time study engineers’ attempts to set in- 
centive rates on a scientific basis all the more difficult. Arbitrators 
may find themselves placed in the awkward position of having to 
determine whether a slowdown has actually occurred. 

In the Associated Shoe Industries of Southeastern Massachusetts 
case*® the arbitrator said that under the contract providing the 
employer with the “sole right to decide the process of manufacture, 
types of machinery and equipment to be used,” the employer had the 
right to introduce improved machines, and the employees had the 
obligation to operate them in good faith up to the level of their pro- 
ductive capacity. He set piece rates on new improved machines at a 
level thirty-nine percent lower than the rates on the old machines 
despite the failure of employees to make higher production on the new 
machines, since he found that comparison of the employees’ output on 
new machines with output on the same machines in other plants 
showed that the employees had been controlling production at a very 
low level. He also noted that piece rates established on the new 
machines in comparable firms were thirty-nine percent below rates 
paid formerly by the same firms on the old machines. 


Wage Reopening Clause 
The issue of whether a wage reopening clause obligates the em- 
ployer to bargain with the union on the incentive plan was raised in 
the Rheem Manufacturing Company case.** The pertinent contract 
clause stated that “either party may . . . give written notice 
... to the other party of the desire of the party giving such notice 


22. Brotherhood of Shoe and Allied Craftsmen, Lasters Local and Associated 
1g Industries of Southeastern Massachusetts, Inc., June 1, 1948, 10 LA 
5. 
23. United Steelworkers of America, CIO, Local 3966 and Rheem Mfg. Co., 
August 30, 1949, 13 LA 217. 
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to negotiate with respect to a) a general and uniform change in 
wage rates. . .” The arbitrator said that “once the base hourly rates 
for time and incentive workers are rationally aligned by means of 
job evaluation or other criteria, the resultant wage structure may be 
raised or lowered according to prevailing economic conditions . . . or 
any other criteria.”” He added that “such considerations are independ- 
ent of the job evaluation and incentive plans.” 

The author feels that the union was challenging the whole 
method and philosophy of the incentive plan in this case. Although 
the award was made in favor of the company, the arbitrator added: 

“As stated at the hearing, the Arbitrator appreciates the dissatis- 
faction which might be caused in a plant when these semi- 
scientific aids to computation of an employee’s pay are not 
thoroughly understood by the workers or accepted by the Union. 
Perhaps dividends in higher morale and production would accrue 
if the Company would at this time rediscuss, without impairment 
of its rights, the provisions and applications of these plans. 
However, in light of the wording and the intent of the reopening 
clause the arbitrator will conclude that the Company is not 
compelled to negotiate these plans at this reopening.” 

Of special concern to employers in regard to their desire to 
maintain their prerogatives is the authority of the arbitrator in wage 
incentive cases. For example, in the Mock, Judson, Voehringer Com- 
pany case** the arbitrator said that although the contention of the 
union that new rates should be set was correct, nevertheless, the actual 
setting of the rates should be negotiated rather than arbitrated since 
it was doubtful whether the arbitrator had the authority to set the 
rates in view of the contract clause prohibiting contract modification 
by the arbitrator. 


The question of the necessity of technical knowledge for arbitra- 
tors in incentive cases raises many additional questions. If we assume 
that a plan will be modified by its application in a particular plant, 
then how much good will technical acquaintance with the standard 
plan do for the arbitrator? If emotional issues are involved in incen- 
tive grievances, how much good will an award based on science do 
for the labor-management relationship in the plant? On the basis 
of the cases studied, the author reached the conclusion that common 
sense and a general acquaintance with incentive plans were the pri- 
mary requirements for wage incentive arbitrators. 


24. See above, p. 206. 
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In regard to contract intepretation, the requirements of the wage 
incentive arbitrator are probably no different from those of other 
arbitrators. However, as is evident in many other types of arbitration 
cases, it would seem that management and labor could avoid many 
wage incentive problems by more fully writing out the intentions of 
the parties during contract negotiations. Although it is deemed 
preferable to avoid legalism in contracts, nevertheless, in technical 
matters such as wage incentives, avoidance of fuller statements of in- 
tention in labor agreements seems dangerous. Too often, the tendency 
to leave technical problems for solution by industrial engineers results 
in dissatisfaction and unrest. Certainly, questions of arbitrability, 
arbitrators’ powers, and perhaps even management prerogatives in 
wage incentive issues, might be more satisfactorily solved at the bar- 
gaining table than in arbitration hearings. 

In the matter of reconciling the facts of the case to an award, 
the author submits the tentative hypothesis that the same situation 
may exist in wage incentive arbitration as Irving Bernstein found 
existed in wage arbitration.*® The criteria the arbitrator uses may 
after all be rationalizations of his award. However, the author tends 
to think that certain qualifications must be made to this conclusion 
because of the more frequent use of scientific knowledge in the or- 
iginal determination of wage incentives than in that of wages. The 
author hopes that some day a study, similar to Mr. Bernstein’s 
work, will be made in this important area of arbitration. 





25. See Irving Bernstein, Arbitration of Wages. 





REVIEW OF COURT DECISIONS 


sl review covers decisions in civil, commercial and labor-manage- 

ment cases, arranged under five headings: I. The Arbitration 
Clause, Il. The Arbitrable Issue, III. The Enforcement of Arbitra- 
tion Agreements, IV. The Arbitrator, V. The Proceedings, VI. The 
Award. 


l. THE ARBITRATION CLAUSE 


COURT WILL NOT DIRECT ARBITRATION UNDER A CONTRACT 
FOR SALE OF VESSEL WHICH IS “NULL AND VOID” BY VIRTUE 
OF THE FACT THAT THE VESSEL WAS SUNK BEFORE DELIVERY. 
The contract provided that in case of total loss of the vessel before delivery, 
the deposit would be returned to the buyer and the contract would be null 
and void. An attempt to institute arbitration when the vessel was lost at sea 
before delivery was denied, the court saying: “The language is plain, concise 
and completely unequivocal. The contract being voided, the arbitration clause 
therein is unenforcible as it was but an incident to the contract, if it re- 
mained in force and effect.” Peninsular Navigation Corp. v. Eastern Seaways 
Corp., N.Y.L.J., November 2, 1956, p. 6, Di Falco, J. 


ARBITRATION CLAUSE ON ORDER FORM IS BINDING ON PUR- 
CHASER WHO ACCEPTED AND PAID FOR PART OF THE ORDER, 
where the invoice expressly referred to the order form and where the order 
form stated it would become effective either by signature of seller’s agent or 
“when buyer accepts delivery of all or part of the goods herein described.” 
Carlton Mfg. Co. v. Milliken Automotive Fabrics, N.Y.L.J., November 15, 
1956, p. 7, Lynch, J. 


DISPUTE OVER ADDITIONAL GOODS CANNOT BE ARBITRATED 
DESPITE FACT THAT ORIGINAL ORDER WAS REDUCED TO WRIT- 
ING AND SIGNED ON ORDER FORM CONTAINING ARBITRATION 
CLAUSE, where there was no understanding between buyer and seller for 
continuing relationship. Order for additional goods was placed over the tele- 
phone and written by seller on similar order form, which buyer never saw. 
Carol Martin, Inc. v. Eichmann, N.Y.L.J., September 26, 1956, p. 7, 
Benvenga, J. 
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REVIEW OF COURT DECISIONS 


COURT WILL NOT DIRECT ARBITRATION WHERE GENERAL CON- 
DITIONS OF THE AMERICAN INSTITUTE OF ARCHITECTS WERE 
DEEMED TO HAVE BEEN SUPERSEDED BY GENERAL CONDITIONS 
OF THE FEDERAL HOUSING AND HOME FINANCING AGENCY which 
provide that the decision of the architect is to be final as to acceptability of 
the work of the contractor. In denying a motion to compel arbitration, the 
court said: “The parties and each of them are bound by the provisions of 
this contract. They have contracted that the architect’s decision shall be 
final and conclusive; they have also contracted that the General Conditions 
of the HHFA shall supersede the A.I.A. General Conditicns. Section 38 of 
General Conditions of HHFA being in conflict with Article 40 of A.I.A. 
General Conditions, Section 38 prevails. The Court’s sole function in this 
case being to find whether the contract provides for arbitration, and the 
Court finding that the contract does not provide for arbitration, the action 
is hereby dismissed.”” Geis Construction Co. v. Board of Education, 131 N.E. 
2d 878 (Court of Common Pleas of Ohio, Franklin County, September 22, 
1955, Draper, J.). 


EMPLOYER IS SUBJECT TO ARBITRATION CLAUSE IN ASSOCIA- 
TION CONTRACT, DESPITE FACT THAT DEMAND FOR ARBITRA- 
TION WAS SERVED UPON HIM AFTER HIS RESIGNATION FROM 
ASSOCIATION, where dispute related to obligation incurred during his 
membership. Motion to stay arbitration was therefore denied. Delphi Mfg. 
Co., Inc. v. Rosenblum, N.Y.L.J., October 31, 1956, p. 8, Di Falco, J. 


ARBITRATION WILL NOT BE STAYED ON CLAIM THAT A STOCK- 
HOLDERS’ AGREEMENT BY WHICH THREE PERSONS WHO CON- 
TRIBUTED CAPITAL IN EQUAL AMOUNT COULD RETAIN THEIR 
POSITIONS FOR LIFE CONTRAVENED PUBLIC POLICY, particularly 
where parties had participated in previous arbitration. Said the court: “.. . it 
has been held that the stockholders may do as they please with their cor- 
porate concerns and may agree to perpetuate themselves as directors, officers 
and employees. Under such circumstances it has been held that an agreement 
to do so may be enforced. . . . Since the provision under attack is valid 
and enforcible, it follows that a dispute between the parties with respect to 
their rights thereunder may be arbitrated in accordance with the . . . pro- 
vision . . . for arbitration of all disputes.” Martocci v. Martocci, 2 Misc. 2d 
330, aff’d (without opinion) 266 App. Div. 840. 


CLAIM FOR ADJUSTMENT OF PURCHASE PRICE BY PARTNER 
WHO ALLEGED MISREPRESENTATION ABOUT NET INCOME AND 
EXPENSES OF AUTOMOBILE SERVICE STATION IS NOT ARBI- 
TRABLE despite the fact that arbitration clause was “quite comprehensive,” 
the court holding that the arbitration clause “does not embrace matters of 
inducement to enter into the contract, . . . An action for damages or other 
relief for fraud is the only remedy then available.” Arbitration was therefore 
stayed. Nausbaum v. Concourse Super Service Station, Inc., N.Y.L.J., Sep- 
tember 19, 1956, p. 7, Eder, J. 
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ARBITRATION CLAUSE IN CLOSE CORPORATION STOCKHOLDERS’ 
AGREEMENT MAY NOT BE INVOKED TO DETERMINE CHARGE OF 
MISCONDUCT OF OFFICERS AND DIRECTORS where the arbitration 
clause provides only for arbitration of “any arbitrable controversy.” The 
Court of Appeals, holding the removal of a director could not be the subject 
of an action (Section 1448 C.P.A.) and therefore was not arbitrable, re- 
versed the decision digested in Arb. J. 1956, p. 52. Burkin v. Katz, 1 N.Y. 2d 
570, 154 N.Y.S. 2d 898, 136 N.E. 2d 862 (July 11, 1956, Van Voorhis, J.). 


ll. THE ARBITRABLE ISSUE 


DISPUTE OVER RIGHTS OF PARTIES TO REAL PROPERTY IS AR- 
BITRABLE UNDER A BROAD ARBITRATION CLAUSE inasmuch as 
these disputes “do not arise respecting a claim to an estate in such property 
in fee or for life.” Lake Beechwood Country Club, Inc, v. Peekskill Manor, 
Inc., 2 A.D. 2d 865, 156 N.Y.S. 2d 176 (2d Dept., October 29, 1956). 


DISPUTE OVER ALLOCATION OF COSTS AND PROFITS IN PRO- 
DUCTION OF MOTION PICTURE IS ARBITRABLE under a contract 
for sale of motion picture rights of a novel, which contract referred to an 
acceptable “national firm of certified public accountants” for accounting of 
net profits. One party challenged arbitrability of a dispute as to allocation 
of costs and profits between production and distribution departments. To this 
contention the court replied: “This controversy presents both a type of dispute 
which may appropriately be submitted to arbitration and the very kind of 
dispute which these parties have agreed to arbitrate.” Ross v. Twentieth 
Century-Fox Film Corp., 236 F. 2d 632 (9th Cir. Ct. of Appeals, August 23, 
1956, Hastie, C. J.). 


CLAIM OF EMPLOYEE FOR VACATION PAY IS ARBITRABLE DE- 
SPITE DISCONTINUANCE OF EMPLOYER’S BUSINESS INSOFAR AS 
CLAIM PERTAINED TO RIGHTS ACCRUED DURING LIFE OF COL- 
LECTIVE BARGAINING AGREEMENT. The court held, however, that so 
much of the claim which related to a period of time after dissolution of 
business was not arbitrable since, under the contract, “no employee was en- 
titled to vacation pay unless he was in the employ of the company on April 
15th. No employee represented by the defendent Union can qualify under 
that provision and it is not within the power of an arbitrator or the court 
to rewrite the contract.” Botany Mills v. Textile Workers Union, 27 LA 165 
(New Jersey Superior Court, Chancery Div., Passaic County, August 14, 1956, 
Grimshaw, J.). 


DISPUTE OVER EMPLOYER’S RIGHT TO HIRE ADDITIONAL SALES- 
MEN IS NOT ARBITRABLE under a collective bargaining agreement which 
expressly forbids the arbitrator to “establish or change the number of em- 
ployees in the bargaining unit.” Local 917, Int’l. Brotherhood of Teamsters, 
Warehousemen, Chauffeurs and Helpers, AFL-CIO v. Chrysler-Manhattan 
Co., Inc, N.Y.L.J., August 22, 1956, p. 3, McGivern, J. 


214 





a DS > 


as — tw 4 FP 


- - ae eee 


Ss 
\F 
on 
he 
ct 
e- 
2d 


R- 


ageb 


ril 
ler 
irt 
65 
6, 


S- 


ch 


rs, 
an 





REVIEW OF COURT DECISIONS 


DISPUTE OVER WHETHER ASSIGNMENT OF EMPLOYEE TO A 
NEW LOCATION WAS A “LOCAL ASSIGNMENT” IS NOT ARBI- 
TRABLE where the contract expressly gave the employer the right to de- 
termine whether an assignment was “within a range of travel on a daily 
basis.” In denying that a bona fide dispute existed in union’s objection to 
assignment of employees to work at a point 34 miles distant, the court 
held: “The rule is well settled that the mere assertion by a party to a 
contract, providing for arbitration, of a meaning of a provision which is 
clearly contrary to its plain meaning, cannot make an arbitrable issue.” Com- 
munication Workers of America, AFL-CIO v. Western Electric Co., 155 
N.Y.S. 2d 88 (July 17, 1956, Conlon, J.). 


ARBITRATION WILL NOT BE STAYED DESPITE RESPONDENT’S 
ALLEGATION THAT CONTRACT WAS INDUCED BY FRAUD. The 
court held that a demand for arbitration of claims under a contract may 
include claims for damages sustained as a result of fraud or misrepresentation 
in inducing claimant to enter into the contract since such claims are not 
based merely upon precedent tort but are arbitrable under a broad clause 
covering the “validity, interpretation or performance of this agreement.” 
Majority of App. Div. therefore affirmed decision denying stay of arbitration 
(digested in Arb. J. 1956, p. 160). Wrap-Vertiser Corp. v. Plotnick, 2 A.D. 
2d 346, 155 N.Y.S. 2d 806 (1st Dept., October 9, 1956, Cox, J.). 


CLAIM OF EMPLOYEE OF A CONTRACTOR AGAINST OWNER OF 
PLANT FOR INJURIES SUSTAINED WHILE WORKING THERE IS 
NOT ARBITRABLE UNDER A CONSTRUCTION CONTRACT. A stay 
of court action was denied, the court holding that the claim did not arise 
“out of or relating to this contract.’ Said the court: “It is a suit grounded 
in tort alleging common law negligence against the business invitor, owner 
of property, by the invitee. Certainly this does not seem to be . . . within 
the contemplation or intention of the parties when they provided for arbi- 
tration of certain disputes.” Jackson v. Atlantic City Electric Co., 144 F. 
Supp. 551 (D.C. New Jersey, July 17, 1956, Madden, D. J.). 


lll. THE ENFORCEMENT OF ARBITRATION AGREEMENTS 


CUBAN PARTY IS SUBJECT TO NEW YORK JURISDICTION AND 
IS BOUND TO ARBITRATE UNDER CHARTER PARTY ARBITRA- 
TION CLAUSE PROVIDING FOR ARBITRATION IN NEW YORK be- 
fore arbitrators who are resident in New York. Although notice of petition 
for an order directing the arbitration was defective, Cuban party received 
timely notice and was given opportunity to prepare. Said the court on the 
matter of jurisdiction: “The parties herein thus having consented to the 
jurisdiction of a New York arbitration proceeding, the consent would be 
meaningless unless the consenting party thereby also consented to the juris- 
diction and venue of the court that could compel the proceeding in New 
York.” Farr @ Co. v. The S.S. Punta Alice, 144 F. Supp. 839 (D.C. S.D. 
N.Y., July 26, 1956, Noonan, D. J.). 
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COURT WILL NOT DIRECT ARBITRATION WHERE TIME LIMITS 
OF PRE-ARBITRATION PROCEDURES HAVE NOT EXPIRED, the 
court holding that such compliance is “a condition precedent to the riglit 
to arbitration. . . .” Under Article 39 of the General Conditions of the 
American Institute of Architects, arbitration may be demanded after the ar- 
chitect has rendered his decision or after expiration of 10 days from the 
time parties have submitted their evidence, whichever occurs sooner. A motion 
to direct arbitration was denied where there was “no showing . . . that the 
architect has rendered a decision on the matter or that ten days have elapsed 
after the parties have presented their evidence.” Board of Education of Union 
Free School District No. 1 v. A. Barbaresi @& Son, Inc., N.Y.L.J., December 
3, 1956, p. 17, Eager, J. 


COURT ACTION BY STOCKHOLDERS TO SET ASIDE ELECTION 
OF DIRECTORS CONSTITUTED A “WAIVER OF WHATEVER 
RIGHTS” THEY MAY HAVE HAD TO ARBITRATE DISPUTE WITH 
OTHER STOCKHOLDERS OVER VOTING THEIR STOCK AS A UNIT. 
Court therefore refused to direct arbitration. Gerakares v. Camarinos, 2 A.D. 
2d 850, 155 N.Y.S. 2d 771 (2d Dept., October 1, 1956). 


COURT WILL NOT GRANT PERMANENT STAY OF ACTION PEND- 
ING ARBITRATION AT THE REQUEST OF A PARTY WHO PRE- 
VENTED ARBITRATION BY REFUSING TO PERFORM CONDITIONS 
PRECEDENT TO ARBITRATION. Under Article 39 of the General Con- 
ditions of the American Institute of Architects, an architect must render a 
decision before arbitration can be had. Where the moving party’s architect 
“arbitrarily withheld” a certificate, thereby preventing arbitration from pro- 
ceeding, the court granted a 10-day stay of action to permit the parties to 
resolve their dispute “according to the contract, by arbitration.” Michael 
Cont. Co., Inc. v. Harrisam Realty Corp., N.Y.L.J., November 27, 1956, 
p. 7, Di Falco, J. 


ARBITRATION OF LABOR-MANAGEMENT DISPUTE ENFORCED UN- 
DER SECTION 301 TAFT-HARTLEY LAW. Moreover, the court held, 
arbitration may be directed under sec. 4 of the Federal Arbitration Act with- 
out regard to whether preliminary steps required for arbitration have been 
taken. Local 19, Warehouse, Processing and Distributive Workers Union, Re- 
tail, Wholesale and Department Store Union v. The Buckeye Cotton Oil Co., 
236 F. 2d 776 (6th Cir. Ct. of Appeals, August 22, 1956, Allen, J.). 


FILING OF ANSWER IN COURT ACTION DOES NOT NECESSARILY 
CONSTITUTE A WAIVER OF DEFENDANT’S RIGHT TO ARBITRATE, 
despite fact that defendant delayed arbitration by eight months, Said the 
court: “Participation in this action to a limited extent by defendant is con- 
sistent with an effort to compromise the matter or at the least, to crystallize 
the issues. At no time did defendant do anything to evidence an intention 
to waive its right to arbitration.” Boening v. R. Hoe & Co., Inc., 156 N.Y.S. 
2d 13 (Westchester County, July 9, 1956, Gallagher, J.). 
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REVIEW OF COURT DECISIONS 


LABOR ARBITRATION DIRECTED IN NEW JERSEY IN THE INTER- 
ESTS OF “STABILIZATION OF INDUSTRIAL RELATIONS.” Disagree- 
ment over payments into the union’s welfare fund was deemed by the court 
to be a bona fide dispute which should go to arbitration “of legal as well 
as factual issues, even though a court feels itself better equipped to resolve 
particularly the legal issues.” The court held this decision necessary since 
“The law, both federal and state, is concerned with the stabilization of in- 
dustrial relations . . . and the collective bargaining agreement ‘is viewed as 
itself an effective instrument of stabilizing labor relations and minimizing in- 
dustrial strife during its term.’” The court added that it would not compel 
arbitration “‘unless it would appear to an ordinary layman that the conten- 
tion is reasonably open to dispute.” In this case, the dispute having been 
deemed bona fide, arbitration was directed. Milk Drivers and Dairy Em- 
ployees, Local 680 v. Cream-O-Land Dairy, 120 A. 2d 640 (Super. Ct. New 
Jersey, App. Div., February 6, 1956, Clapp, S. J. A. D.). 


A UNION DID NOT WAIVE ITS RIGHT TO ARBITRATE BY FILING 
CHARGES WITH NLRB GROWING OUT OF DISCHARGE OF AN 
EMPLOYEE, which discharge the union claimed was for union activity while 
the employer claimed it was for incompetence. Said the court: “Any other 
conclusion would completely nullify most arbitration provisions in collective 
bargaining agreements in the larger industries and create chaos in the smoothly 
working machinery set up in those industries for the settlement of disputes.” 
Allen B. Dumont Laboratories, Inc. v. Baker, ‘154 N.Y.S. 2d 394 (Dick- 
stein, J.). 


ARBITRATION CLAUSE IS ENFORCEABLE BY INJUNCTION DE- 
SPITE FACT THAT MISSISSIPPI ARBITRATION STATUTE DOES 
NOT PROVIDE FOR ENFORCEMENT, inasmuch as “such contracts ad- 
vance the general public welfare by avoiding strikes, lockouts and other evils.” 
The parties were subject to a collective bargaining agreement which included 
a Clause providing for arbitration of differences over application of the con- 
tract to particular situations, When a controversy arose, one of the parties 
declined to arbitrate, claiming authority in a decision by the Supreme Court 
of Mississippi which held that an agreement to arbitrate is revocable by 
any party prior to the award. In reply to this contention, the court pointed 
out that the State Supreme Court had not made that ruling in a labor- 
management case, while the court had, on the other hand, “put its stamp 
of approval on contracts made by Unions and employers for the benefit of 
the employees and for the benefit of the employer.” Said the court: “It ap- 
pears to this Court that following the reasoning of our Supreme Court that 
if such contracts are wholesome and promote the public welfare that an arbi- 
tration clause in such a contract would likewise be in the interest of public 
welfare and should be enforceable as any other feature of the Contract. It 
is well recognized that the arbitration of disputes between management and 
labor is the most satisfactory method for both sides in settling their disputes. 
It is a convenient, inexpensive, and speedy method of ironing out such dif- 
ferences and works to the benefit of the management and of the employees. 
It would not be a consistent position for the Courts of this State to say that 
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we think collective bargaining contracts are in the interest of public welfare 
and that our Courts are open to both the Company and the Union to require 
obedience and performance of such contracts, but if in the interpretation of 
contract or dispute arising under the contract you agree to arbitrate these 
things the Court will not require you to do so because you have the right 
to revoke such an agreement at any time before the award is made. Such a 
position would not be sound. If such contracts are to be enforced at all by 
the Courts, it appears to this Court that it is most important to management 
and labor that an agreement to arbitrate should be enforced. It is therefore 
the opinion of this Court that the Courts of this state should hold that the 
arbitration clause in a collective bargaining contract should be enforced in 
the same manner as any other lawful provisions of the contract are enforced.” 
Prairie Local Lodge No. 1538 of Int’l Ass’n of Machinists, AFL-CIO v. Ma- 
chine Products Co., 27 LA 285 (Miss. Chancery Court, Monroe County, Oc- 
tober 1956, Inzer, Chancellor). 


INSURANCE COMPANY DID NOT WAIVE RIGHT TO ARBITRATE 
BY DELAY OF MORE THAN ONE YEAR IN DEMAND FOR ARBI- 
TRATION WHERE INSURED DID NOT SUBMIT SATISFACTORY 
PROOF OF LOSS SUCH AS TO ESTABLISH THE INSURER’S LIA- 
BILITY. The fire insurance policy, under California law, provided for arbi- 
tration of disputes as to the amount of loss suffered by the insured. If the 
insurance carrier denies liability, he may waive arbitration as a condition 
precedent to suit on the policy but the court held that such a denial of 
liability must be unconditional. In the present instance, the insurance com- 
pany was held not to have waived arbitration. Cox v. English-American Un- 
derwriters, 142 F. Supp. 824 (D.C. N.D. Calif., June 21, 1956, Halbert, D. J.). 


COURT ACTION STAYED AND ARBITRATION IS DIRECTED inas- 
much as dispute over non-performance of contract remains arbitrable despite 
the right of a party to rescind the contract over matters arising after the 
agreement was arrived at. A buyer claimed that the seller failed to make 
delivery after receipt of the purchase price and that there was consequently 
“failure of consideration” in the contract. Said the court: “The right to 
rescind relates to the matters occurring after the contracts came into existence 
and cannot convert an arbitrable issue into a non-arbitrable dispute,” all the 
more so as the basis of each claim “is the contract whose non-performance 
is alleged and thus raises issues arbitrable under each contract.” McCabe v. 
Amerotron Corp., N.Y.L.J., October 24, 1956, p. 7, Greenberg, J. 


A PARTY’S FILING OF NOTICE OF “READINESS FOR TRIAL” 
WHILE A DECISION WAS PENDING ON HIS MOTION TO STAY 
ACTION PENDING ARBITRATION CONSTITUTED A WAIVER OF 
HIS RIGHT TO ARBITRATE. Said the court: “Nothing could be more 
clearly inconsistent with a motion to stay the trial than such a declaration. 
This court would stultify its rules were it to do less than take respondents’ 
proctors at their word. Taking them at their word, the filing of the notice of 
readiness was an abandonment of their application to stay the trial embodied 
in their answer and a waiver of respondents’ right to arbitration.” Instituto 
Cubano De Establizacion Del Azucar v. The S/S Rodestar, 143 F. Supp. 
599 (D.C. S.D. N. Y., June 25, 1956, Dimock, D. J.). 
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REVIEW OF COURT DECISIONS 


IV. THE ARBITRATOR 


COURT WILL APPOINT SUCCESSOR TO RESIGNED ARBITRATOR 
WHO WAS NAMED IN CONTRACT AS ONE OF TWO WHO WOULD 
RESOLVE DISPUTES “PURSUANT TO AND IN ACCORDANCE WITH 
THE ARBITRATION LAWS OF THE STATE OF NEW YORK,” re- 
jecting the contention of one party that arbitration must proceed before the 
remaining arbitrator alone. The majority of the court held that the inten- 
tion to arbitrate was dominant and that the personalities of the arbitrators 
was an “auxiliary incident rather than the essence.” Two dissenting judges 
denied that the record clearly showed the “dominant intent” of the parties. 
They recommended remission of the case to Special Term to determine 
“whether the dominant intent was to resort to arbitration in any event, 
making subordinate or incidental the identity of the arbitrators and the 
method of selecting them, or whether the dominant intent was to resort to 
arbitration only through the designated arbitrators, making their ability and 
willingness to act a condition precedent to the arbitration.” Klines v. Green, 
2 A.D. 2d 373, 156 N.Y.S. 2d 242 (2d Dept., November 5, 1956, Murphy, J.). 


ARBITRATION WILL NOT BE STAYED ON CLAIM BY ONE PARTY 
THAT AN ARBITRATOR, APPOINTED BY THE OTHER PARTY TO 
A TRI-PARTITE BOARD, WAS “BIASED” IN FAVOR OF THE PARTY 
THAT NAMED HIM. Dispute arose as a result of a charter party covering 
three consecutive voyages of several vessels. The contract contained a clause 
providing for arbitration of disputes before a tri-partite board, consisting of 
two party-appointed members and one “neutral” member, selected by those 
two. The court rejected the contention by one party which sought a stay of 
proceedings on the allegation that, as a result of former business relations, 
one of the arbitrators was biased in favor of the party that appointed him. 
Said the court: “To allow one party to challenge the qualifications of the 
arbitrator designated by the other party at the outset or in the course of 
the proceedings, under the type of arbitration clause here involved, would 
tend to defeat the very purpose of such arbitration agreement. . . . If the 
parties had intended to assure the impartiality of all three arbitrators they 
could have readily provided . . . that disputes should be arbitrated before 
a board or committee of a named trade association . . . or before an arbi- 
trator or arbitrators selected from the panel of the American Arbitration 
Association.” Petition of Dover Steamship Co., 143 F. Supp. 738 (D.C.S.D. 
N. Y., July 25, 1956, Herlands, D. J.). 


ARBITRATOR IS FINAL JUDGE OF MATTERS BEFORE HIM, and 
the parties, “by the voluntary submission of their claims to the arbiter . 

were estopped to deny the correctness of the arbiter’s award on any item 
thereof.” The court further held that the arbitrator’s determination of facts 
“was not subject to revisory powers of the court.” The dispute arose under 
a contract for engineering services which provided that the Administrator of 
the Rural Electrification Administration, or his duly authorized representa- 
tive, “should be the arbiter of any differences or disputes between the parties 
arising out of such contract.” Flora v. Smoky Hill Electric Cooperative Ass'n, 
236 F. 2d 94 (10th Cir. Ct. of Appeals, July 26, 1956, Bratton, Ch. J.). 
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COURT HOLDS AN ARBITRATOR SHOULD NOT BE CALLED UPON 
“TO GIVE A REASON FOR HIS DECISION.” Said the court: “An arbi- 
trator should not be called upon to give a reason for his decision. Inquisition 
of an arbitrator for the purpose of determining the processes by which he 
arrives at an award, finds no sanction in law (Bernhardt v. Polygraphic Co., 
350 U.S. 198, 203; Shirley Silk Co. v. American Silk Mills, 257 App. Div. 
375, 377). . . . If an arbitrator may not be questioned as to the reasons 
underlying an award in order to impeach it, then by the same token he can- 
not be heard to impeach it upon the ground that it does not reflect his in- 
tention. To hold otherwise could easily destroy the finality attendant upon 
an arbitration award and subject it to the arbitrator's whim, caprice or 
change of heart. The award would then become the commencement, not the 
end of litigation (Burchell v. Marsh, 17 How. [58 U.S.] 344, 349).” Martin 
Weiner Co. v. Fred Freund Co., 2 A.D. 2d 341, 155 N.Y.S. 2d 802 (Ist 
Dept., October 9, 1956, Frank, J.). 


AWARD VALID DESPITE WITHDRAWAL OF ONE OF THREE AR- 
BITRATORS AT FINAL DELIBERATIVE SESSION where the contract 
provided that decision of the majority “shall be final and conclusive upon 
the parties.” In confirming the award, the court pointed out that the arbi- 
trator “was present at the final meeting of the arbitrators and there had 
ample opportunity to express his conclusions and participate in the proceed- 
ings, and to prepare and submit a different award if he so desired. He disa- 
greed with the final conclusions of the other arbitrators and it does not 
appear that further discussion would have resulted in a different award.” 
Cecil v. Bank of America National Trust and Savings Ass'n, 297 P. 2d 810 
(D.C, of Appeal, 4th Dist. Calif., May 28, 1956, Mussell, J.). 


AWARD SIGNED BY PARTY-APPOINTED ARBITRATOR AND IM- 
PARTIAL MEMBER OF THE BOARD IS VALID DESPITE STATE- 
MENT BY IMPARTIAL ARBITRATOR THAT HE DID NOT INTEND 
THE CONSEQUENCES OF HIS AWARD. In reversing the decision di- 
gested in Arb. J. 1956, p. 62, the court confirmed the award, holding that 
reasons for vacation of awards were limited to those stated in sections 1462 
and 1462(a) of the Civil Practice Act. Said the court: “Judicial review of 
an award is more limited than judicial review of a trial,” referring to Bern- 
hardt v. Polygraphic Co., 350 U.S. 198, and Wilko v. Swan, 346 U.S. 427. 
Martin Weiner Co. v. Fred Freund Co., 2 A.D. 2d 341, 155 N.Y.S. 2d 802 
(1st Dept., October 9, 1956, Frank, J.). 


Vv. THE PROCEEDINGS 


COURT WILL REMAND ENTIRE MATTER BACK TO ARBITRATORS 
WHO HAVE FAILED TO AWARD ON ALL QUESTIONS BEFORE 
THEM RATHER THAN RESUBMIT ONLY THOSE QUESTIONS 
WHICH REMAIN UNANSWERED. An award on a matter of dismissal pay 
did not name the employees who were eligible and did not indicate the 
sum due each, A court remanded the entire matter to the arbitrators. One 
party appealed this ruling, requesting confirmation of that portion of the 
award which was not defective. To this the State Court of Appeal answered: 
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“That a court cannot, where the arbitrators have failed to make an award 
upon all of the issues submitted them, let the award stand as to the issues 
covered by it and resubmit it upon the issues not passed upon, follows from 
the fact that the court has no power to pass upon the weight or sufficiency 
of the evidence produced before the arbitrators, and therefore cannot say, 
as it may in passing upon the verdict of a jury, that one issue has and 
another has not been properly decided, and thus vacate the judgment as to 
one issue and leave it standing as to others.” Film Technicians of the Motion 
Picture Industry, Local 683 v. Color Corp. of America, 297 P. 2d 86 (D.C. 
of Appeal, 2d Dist., Calif., May 15, 1956, Nourse, J.). 


ARBITRATORS’ ASSESSMENT OF COSTS AGAINST EITHER PARTY 
MAY NOT BE CHALLENGED where they are authorized to “fix their 
own compensation, based upon the amount of the claim involved, and upon 
the number of hearings” and where they are permitted to “assess the costs 
and charges of the proceedings upon either or both parties.” Fidelity and 


Casualty Co. of N. Y. v. State Building Commission, 87 So. 2d 449 (Supreme 


Court of Miss., May 7, 1956, McGehee, Ch. J.). 


ARBITRATORS NEED NOT REOPEN HEARINGS ON ISSUES AL- 
READY DISPOSED OF WHEN AN AWARD IS VACATED AND RE- 
MITTED TO THEM FOR FAILURE TO DISPOSE OF ALL ISSUES. 
New award, embodying earlier award, may be made after hearing on issues 
previously not acted upon. Trophy Handbags v. Craft Industrial Case Corp., 
156 N.Y.S. 2d 45 (June 22, 1956, Conlon, J.). 


STRICT RULES OF EVIDENCE AND PRACTICE ARE NOT BINDING 
IN ARBITRATION inasmuch as the parties, by their agreement to arbi- 
trate, “waive the rules of evidence and the inexorable application of sub- 
stantive rules as well.”” The court held further: “Arbitration is merely a 
substitute chosen by the parties in place of the usual legal forum. . . . ‘The 
fact is that an agreement to arbitrate, as authorized by statute, is a con- 
tractual method for settling disputes in which the parties create their own 
forums . . . and leave the issues to be determined [by] their own self-chosen 
judges’ (Spectrum Fabrics Corp. v. Main Street Fashions, 285 App. Div. 710, 
affd 309 N.Y. 709).” Wrap-Vertiser Corp. v. Plotnick, 2 A.D. 2d 346, 155 
N.Y.S. 2d 806 (1st Dept., October 9, 1956, Cox, J.). 


AN ORDER TO DIRECT ARBITRATION IS NOT REQUIRED TO EM- 
POWER ARBITRATORS TO PROCEED WITH AN ARBITRATION 
WHERE THE WITHDRAWING PARTY HAD PARTICIPATED IN THE 
HEARING BEFORE WITHDRAWAL. The Eighth Circuit Court agreed 
with the Sixth Circuit Court (Kentucky River Mills v. Jackson, 206 F. 2d 
111, cert, den. 546 U.S. 887) in overruling the District Court E, D. Mis- 
souri that Section 4 of the Federal Arbitration Act providing that an ag- 
grieved party may petition for a court order to direct arbitration, “is per- 
missive merely and carries no implication that he must apply” (emphasis 
by the court), thus refuting the contrary viewpoint once expressed in Bullard 
v. Morgan H. Grace Co., 240 N. Y. 398 (1925). Kanmak Mills v. Society 
Brand Hat Co., 236 F. 2d 240 (Court of Appeals, Eighth Circuit, August 3, 
1956, Woodrough, C. J.). 


221 











THE ARBITRATION JOURNAL 


Vi. THE AWARD 


AN AWARD WHICH STATES IT IS “IN FULL SETTLEMENT OF ALL 
CLAIMS SUBMITTED TO ARBITRATION BY EITHER PARTY 
AGAINST THE OTHER?” is definite and complete, and is therefore to 
be confirmed. In re Matthews, N.Y.L.J., November 16, 1956, p. 7, Gold, J. 


MOTION TO VACATE AWARD AS NOT HAVING BEEN MADE 
WITHIN 60 DAYS “FROM THE DATE ON WHICH ARBITRATOR 
WAS EMPOWERED TO ACT” IN ACCORDANCE WITH SEC. 8159 
OF CONNECTICUT STAT. WAS DENIED INASMUCH AS CHAL- 
LENGE WAS NOT MADE WITHIN 30 DAYS AS REQUIRED BY SEC. 
8161(d). The court held that the challenge to the award amounted to a 
claim that the arbitrator exceeded his authority and that this claim “should 
be made by motion and must be made within the thirty-day period.” Textile 
Workers Union v. Uncas Printing and Finishing Co., 20 Conn. Sup. 91, 
125 A. 2d 236 (Conn. Superior Ct., Windham County, April 2, 1956, 
King, J.). 


AWARD UPHELD DESPITE FACT THAT ARBITRATORS MADE 
LUMP SUM DECISION RATHER THAN SEPARATE FINDINGS UPON 
SPECIFIC ITEMS OF DAMAGE inasmuch as “the submission to arbitration 
was general in form.” In confirming the award, the court referred to Wood 
v. Auburn & Rochester R.R. Co., 8 N. Y. 160: “All that the submission 
requires is that all the matters shall be decided on, but as it does not specify 
that there must be a separate assessment as to each, and the award itself 
shows that both matters are included, no objection can be made on that 
ground.” Brill v. Kaplan, 154 N.Y.S. 2d 111 (Beckinella, J.). 


ARBITRATOR EXCEEDED HIS AUTHORITY IN RULING THAT EM- 
PLOYER’S LETTER DISCHARGING NEWSPAPERMAN DID NOT 
STATE JUST CAUSE FOR DISCHARGE, where the question submitted 
to arbitrator was whether there was just cause for discharge. The court held 
that the arbitrator, in introducing matter of employer’s letter, made “a pro- 
nouncement upon a question not submitted to him.” The employee had been 
discharged after having invoked the Fizst and Fifth Amendments to the Con- 
stitution before a Congressional investigation committee. The arbitrator di- 
rected reinstatement, holding that, although there was just cause for his dis- 
charge, that cause was not stated in the discharge letter to the employee. 
Vacating the award, the court said: “I conclude . . . that upon the one 
question submitted to him, namely, whether or not there was just and suffi- 
cient cause for Polumbaum’s dismissal, the arbitrator has found in de- 
fendant’s favor, namely, that there was just and sufficient cause; and that 
his further pronouncement that the cause for discharge specified in de- 
fendant’s letter of May 1, 1953, was not proved, was not the cause for the 
discharge, and was not just and sufficient cause for discharge, is void for 
want of jurisdiction.” Farson v, United Press Associations, 154 N.Y.S. 2d 
741 (March 5, 1956, Walter, Off. Ref.). 
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REVIEW OF COURT DECISIONS 


AWARD ASSESSING DAMAGES AGAINST A UNION FOR VIOLATION 
OF COLLECTIVE BARGAINING AGREEMENT CONFIRMED inasmuch 
as such damages were not based upon “torts or other wrongful acts.” Said 
the court: “It is an absurdity to say that an [unincorporated] association 
can make a contract, but can not be sued upon it.” S. B. Thomas, Inc. v. 
Local 50, Bakery & Confectionery Workers Int’l Union of America, AFL, 
N.Y.L.J., October 3, 1956, Benvenga, J. 


CALIFORNIA AWARD CONFIRMED DESPITE FACT THAT CERTAIN 
DOCUMENTS WERE NOT ATTACHED TO APPLICATION FOR CON- 
FIRMATION AS REQUIRED BY LAW where these documents were al- 
ready on file in an action relating to the dissolution of the partnership. The 
object of the law requiring submission of these documents, the court held, 
was to make certain the court would have access to the arbitration agreement, 
the names of the arbitrators and the text of the award. This information 
having already been placed at the disposal of the court, the award was con- 
firmed. Puccinelli v. Nestor, 301 P. 2d 921 (District Ct. of App. Ist Dist. 
Calif., October 11, 1956, Peters, P. J.). 


ARBITRATOR MAY AWARD INTEREST TO SUCCESSFUL PARTY 
FROM DATE OF AWARD (East India Trading Co. v. Halari, 280 App. 
Div. 420, aff'd 305 N.Y. 866). Toledano & Pinto (Am.), Inc. v. Wieder 
Import & Export Co., Inc., N.Y.L.J., November 7, 1956, p. 7, Di Falco, J. 


FLORIDA COURT CONFIRMS AWARD RENDERED IN NEW YORK 
IN DISPUTE BETWEEN MASSACHUSETTS CORPORATION AND 
FLORIDA CORPORATION inasmuch as parties had agreed to arbitrate 
in New York and proceedings were in accordance with New York law. Said 
the Supreme Court of Florida: “An examination of the New York statute 
suggests that in that state arbitration is actually quasi-judicial in nature and 
constitutes a part of the judicial process for arriving at a solution to dis- 
putes between parties-litigant. . . . The respondent voluntarily participated 
in the New York arbitration proceeding and having done so, he, of his own 
motion, invited the exercise of the jurisdiction of the New York courts in 
accord with the applicable statute. We can find nothing fundamentally wrong 
with this principle. It appears to us that it accords with every essential re- 
quirement of due process of law. It could hardly be successfully contended 
that a nonresident who voluntarily employs the judicial processes of a state 
can thereafter dispute the authority of the jurisdiction which he himself has 
engaged to settle his rights in that particular cause. . . . When an arbitration 
procedure is employed in a particular state then the law of the forum con- 
trols the disposition of the ultimate rights of the parties, We must assume 
that . . . [the respondent] was aware of the applicable laws of that state 
and that when he did seek relief within that jurisdiction, he subjected himself 
to the exercise of the complete jurisdiction of the courts in New York in ac- 
cordance with the various statutes under which he sought relief.” Pacific 
Mills v. Hillman Garment, Inc., 87 So. 2d 599 (Supreme Court of Fla., 
May 18, 1956, Thornal, J.). 
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AWARD BY SURVEYOR IS AS BINDING AS THAT OF AN ARBI.- 
TRATOR where parties agreed in a submission that they would abide by 
his determination of a boundary line. The Supreme Court of Alabama held 
that the surveyor’s award could be attacked only for “fraud, partiality or 
corruption” and that the surveyor could not be questioned for purposes of 
discovering some ground on which an objection might be made. “The re- 
port [of the surveyor] has by agreement conclusiveness equal to that of a 
statutory award by arbitrators,” said the court. Carlisle v. McCleskey, 87 So. 
2d 831 (Supreme Court of Alabama, June 14, 1956). 


ARBITRATOR DID NOT EXCEED AUTHORITY WHEN HE COM.- 
PUTED EMPLOYEE’S SEVERANCE PAY FROM DATE OF HIRE 
WITH EMPLOYER’S PREDECESSOR where “the record establishes ample 
ground to sustain a finding that the respondent was a successor to a firm 
with which the employment commenced.” The award was therefore con- 
firmed. Livingston v. Margold Textile Corp., N.Y.L.J., September 4, 1956, 
p. 4, Tilzer, J. 


AWARD UPHOLDING EMPLOYER’S RIGHT TO RECOUP OVER. 
PAYMENTS TO EMPLOYEES FOLLOWING JOB RE-EVALUATION 
SET ASIDE AND REMANDED TO ARBITRATOR FOR DETERMINA- 
TION OF FACT AS TO WHETHER THERE WAS AN AGREEMENT 
THAT EMPLOYER WOULD CHARGE OVERPAYMENTS TO “PROFIT 
AND LOSS,” inasmuch as the question of fact was the only matter before 
the arbitrator. In this decision, the court held that the Pennsylvania Arbi- 
tration Act of 1927 applies to labor disputes. Aero Supply Manufacturing 
Co., Inc. v. Int’l Ass’n of Machinists, Lodge No. 1508, 27 LA 328 (Pa. 
Court of Common Pleas, Erie County, January 27, 1956, Evans, P. J.). 
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held (Continued from Page 178) 

Y or | phasized in the same case a short time later when Federal Judge 
. na Frederick V. P. Brown, to overcome a deadlock caused by failure of 
of a | the two party-appointed arbitrators to agree upon a third, directed 
So. | the parties to jointly request the American Arbitration Association 
to name the “third arbitrator” in accordance with AAA Commercial 


Arbitration Rules. 


ne The problem of un-neutral conduct by arbitrators has long been 
mple | of concern to those who seek improvement in arbitration practice. 
fim | As readers of The Arbitration Journal know, the Uniform Arbitra- 
con- tion Act, adopted by the National Conference of the Commissioners 
956, on Uniform State Laws and approved by the House of Delegates of 

the American Bar Association, also addresses itself to this subject. 
ER- Section 12 lists as one of the circumstances leading to vacation of 
[ON an award, “evident partiality by an arbitrator appointed as a neu- 
NA- tral.” It is significant that a party-appointed arbitrator is permitted 
“4 more latitude in showing partiality. On the other hand, if any arbi- 
ie trator, including one appointed as a partisan representative, should 
rbi- be guilty of “corruption” or “misconduct prejudicing the right of a 
ring party,” the same provision of the uniform law would make that 


(Pa. grounds for vacation. 
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